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of 
Publication of 
1931 CHANCERY ACT ANNOTATED 


Annotations of the 1931 Chancery Act which have been in course of prep- 
aration for about a year by Edward McCarthy, Jr., of the Jacksonville Bar, are 
now on the Press, and it is expected that the book will be published and ready 
for delivery before the next issue of the Law Journal. 


Official forms promulgated by the Supreme Court for use in practice under 
the new statute are included in an appendix to the book, together with the notes 
of the Supreme Court explaining the forms. 


The full text of the statute, the notes of the special committee of the bar 
association which were published in the Law Journal when the bill was in course 
of preparation by the bar association, the annotations of Mr. McCarthy, the Su- 
preme Court forms, and the tables, will comprise about 300 pages. 


There are approximately 1200 cases cited in the annotations, and the book 
will include a table of cases. 


The size of the book when published will be approximately the size of Hop- 
kins Federal Equity Rules. The publication has been undertaken by the bar asso- 
ciation through its Committee on Publications and it is the purpose of the associ- 
ation to sell the book to members of the bar for a price equal to the bare cost of 


printing, binding and distribution. Mr. McCarthy has donated his work to the as- 
sociation. 


It will be the cheapest law book you ever bought, and as the copies are lim- 
ited you are advised to send in your orders promptly. 


ED R. BENTLEY, Esq., 
Secretary, Florida State Bar Association, 
Lakeland, Florida. 
ON ACCEPTANCE of this order send me (us) i copy (copies) 
1931 Chancery Act Annotated (McCarthy), bound in paper (cloth). Check (money order) en- 
closed for payment. . 
PRICE: 
$1.75 each, paper, non members Florida State Bar Association; 
$1.50 each, paper, members Florida State Bar Association; 
$2.50 each, cloth. | 
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PUBLICATION OF 1931 CHANCERY ACT, ANNOTATED 


The Law Journal takes pleasure in announcing that the 1931 Chancery Act, Annotated, is being printed 
in book form and is about ready for delivery. The final proof is now in the hands of the printer. Mr. Edward 
McCarthy, Jr., has prepared the extensive notes and edited this book and turned it over to the Bar Association 
without charge for his services. The Bar Association is deeply grateful to Mr. McCarthy for this work. Please 
see the formal announcement on the opposite page of this issue for further details of this publication. 


ASSOCIATE EDITORS OF THE LAW JOURNAL 
The Publication Committee of the Bar Association announce the following members of the Bar have been 
named as Associate Editors of the Law Journal to serve during the publication of this present volume: 


C. O. Andrews, Orlando. 
Wn. N. Ellis, Orlando. 
Wm. S. Fielding, DeLand. 


George A. Pierce, Jacksonville. 
D. H. Redfearn, Miami. 
Henry C. Tillman, Tampa. 


Gates Ivy, Tampa. K. E. Whitaker, Tampa. 

Edward McCarthy, Jr., Jacksonville. C. C. Youmans, Miami. 

Claude Pepper, Tallahassee. 

The Publication Committee may appoint additional Associate Editors at a later date. 

John C. Cooper, Jr., will continue his duties as Editor in Chief. It is requested that all manuscripts and 
articles be mailed to one of the associate editors or direct to the Editor in Chief. 


The Editors are pleased to call attention of the Bar Association members to the article on page 93, “The 
Tort Liability of Married Women”, by James M. Smith, Jr., a student at the University of Florida. This 


article was written in connection with his course in the newly created Legal Research Department of the Law 
School. 


ANNOUNCEMENT 

From the time of the publication of the first issue of this Journal until his elevation to the office of Presi- 
dent of Florida State Bar Association, Mr. John C. Cooper, Jr. of Jacksonville was the Editor of the Journal. 
Upon his election as President the officer of Editor technically became vacant but during his term as Presi- 
dent, Mr. Cooper very generously performed the duties of Editor of the Journal. 
, It has been the desire of the Publication Committee to induce Mr. Cooper to again assume the office of 
Editor. He has finally given his consent to do so. 

Therefore, beginning with this issue Mr. Cooper again becomes the Editor of the Bar Journal and the 
Committee wishes to express its thanks of him for his willingness to again serve in that capacity. 

FLORIDA STATE BAR ASSOCIATION 
PUBLICATION COMMITTEE 


ADDITIONAL SUPREME COURT RULES. 
Rules Pertaining to Certiorari Proceedings. 
It is hereby ordered that the following rules per- 
taining to certiorari proceedings shall be added to the 
existing Rules Governing the Practice in the Supreme 
Court of Florida, to become effective September Ist, 
A. D. 19382. 
RULE 34. Every petition for writ of certiorari 
shall be accompanied by a certified transcript of the 
record of the proceedings in the court, tribunal or other 
body to which the writ is asked to be directed, which 
transcript shall be made up in the form required by 
Rule 11 as amended November 5, 1930. 
RULE 35. The petition shall contain only a concise 
statement of the matter involved and the reasons re- 
lied on for the allowance of the writ. The petition shall 
be accompanied by a supporting brief, prepared in ac- 
cordance with the requirements of Rule 20 as amended 
November 5, 1930, in so far as said rule pertains to the 
form of the first brief of an appellant or plaintiff in 
error. A failure to comply with these requirements will 
be sufficient reason for denying the petition. 
RULE 36 (a) The petition, transcript of record 
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FLORIDA STATE SUPREME COURT 


and supporting brief shall be served by the petitioner, 
or his counsel, on respondent or his counsel on or be- 
fore the day of filing same with the Clerk of the Su- 
preme Court, and proof of such service shall be filed 
with the Clerk of this Court within five days there- 
after. 

(b) A brief from respondent in opposition to the 
petition for the writ of certiorari may be filed within 
15 days after service of the petition, transcript and sup- 
porting brief, as hereinbefore provided, and proof of the 
service of a copy of such brief on opposing counsel 
shall accompany respondent’s brief as in cases of filing 
of briefs on appeal or writ of error to this Court. 

(c) In cases requiring it, the Court may extend or 
shorten the time hereinbefore provided for. 

RULE 37. If the writ of certiorari is granted, the 
petitioner and respondent may, if motion is made and 
permission is granted by the Court, or if the Court of 
its own motion requires it, file additional briefs, furn- 
ishing copy thereof to the opposite party, within 10 
days or such time as the Court may prescribe. 

Adopted and promulgated this 21st day of June 
A. D. 1932. 
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ESTATES TAIL IN FLORIDA 
A Discussion of the Case of Arnold v. Wells (1930), 100 Fla. 1470, 131 So. 400 


By D. H. REDFEARN, 
Member of the Bar of Miami, Florida. 


Samintha Campbell died on June 25, 1919, leaving 
a last will and testament which was in due course ad- 
mitted to probate in the Court of the County Judge of 
Hillsborough County, Florida.. The testatrix had four 
daughters whose married names were Caroline Wells, 
Samintha Law, Margaret F. Smith and Virginia Arn- 
old. These daughters all survived the testatrix except 
Virginia Arnold who died in the year 1899, intestate, 
leaving one son, Campbell Elmore Arnold, and her hus- 
band, Frank Arnold, surviving her. Campbell Elmore 
Arnold married and later died on May 11, 1928, leaving 
surviving him his widow, Cassie Ethel Arnold, and his 
father, Frank Arnold, but no children. The following 
is a copy of the will of Samintha Campbell, with the 
complete description of the real estate omitted for 
brevity: 
“T, Samintha Campbell (widow) of the City of 
Tampa, County of Hillsborough and State of Flor- 
ida, Seventy three years of age, being of good bod- 
ily health and of sound and disposing mind and 
memory and Knowing the uncertainty of life and 
the certainty of death and being desirous of set- 
tling my worldly affairs and how my estate shall 
be disposed of after my decease, do make and 
publish this my last Will and testament hereby 
revoking and making null and void all other last 
Wills and testaments by me heretofore made. 
1. “I give bequeath and devise to my Grandson 
Campbell Elmore Arnold that part of Lot One (1) 
of Block Seventy-seven (77) * * * (land described 
in detail and located in Tampa, Florida) * * * to 
have and hold the same with the profits, rents 
and income for his use and benefit for and during 
his natural life and at his death to the heirs of 
his body and their heirs and assigns forever, if he 
should die withcut heirs of his body then to my 
heirs forever. 
2. “I give, bequeath and devise to my Daughter 
Caroline Wells her heirs and assigns forever Lots 
Three (3) Four (4) and Fiive (5) of Block One (1) 
* * * (land described in detail and located in Tam- 
pa, Florida) * **. 
3. “I give bequeath and devise to my Daughter 
Samintha Law her heirs and assigns forever Lot 
Two (2) of Block One (1) and Lots One (1) and 
Two (2) of Block (2) * * * (land described in de- 
tail and located in Tampa, Florida). 
4. “I give, bequeath and devise to my Daughter 
Margaret F. Smith her heirs and assigns forever 


Lots Three (3) Four (4) and Five (5) of Block 
Two (2) * * * (land described in detail and lo- 
cated in Tampa, Florida). 

5. “I give, bequeath and devise to my Grandson 

Campbell Elmore Arnold his heirs and assigns for- 

ever Lot One (1) of Block one (1) and Lots four 

(4) and Five (5) of Block six (6) * * * (land de- 

scribed in detail and located in Tampa, Florida). 

6. “All other property real, personal and mixed 

that I may own be seized or possessed at my de- 

ceased not herein already give, bequeath and de- 
vise, I give bequeath and devise to my daughters 

Caroline Wells, Samintha Law, Margaret F. Smith 

and my Grandson Campbell Elmore Arnold equal- 

ly to have and to hold to them and their heirs and 
assigns forever. 

7. “It is my will and request that my daughters 

Caroline Wells, Samintha Law, Margaret F. Smith 

and my Grandson Campbell Elmore Arnold bear 

the expenses of my last sickness and funeral, 
equally. 

8. “I appoint my Daughter Caroline Wells exe- 

cutrix of this my last wil and testament, with- 

out bond.” 

It will be noticed that each item of the will de- 
vises real estate to the named devisees and to their 
heirs and assigns forever, except the first item which 
devises real estate to her Grandson, Campbell Elmore 
Arnold, 

“to have and hold the same with the profits, rents 
and income for his use and benefit for and dur- 
ing his natural life and at his death to the heirs of 
his body and their heirs and assigns forever, if he 
should die without heirs of his body then to my 
heirs forever.” 

Fee simple estates were created under our statutes 
in those items of the will where the devises were to the 
named devisees and their heirs and assigns forever. But 
what kind of an estate was created by the first item of 
the will devising certain real estate to Campbell El- 
more Arnold and to the heirs of his body and their heirs 
and assigns forever? 

The Supreme Court of Florida held that this item 
of the will would have created an estate tail if it had 
not been for our statute abolishing estates tail. The 
Supreme Court said: 

“In Florida we have no statute, as have some of 

the states, converting what would be an estate tail 

as they existed under the common law into an es- 
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tate in fee simple; but we have a statute abolish- 

ing estates tail which reads as follows: 

‘No real estate shall be entailed in this State’. Sec- 

tion 5481 (3616), Compiled General Laws of Flor- 

ida 1927.” 

“Under this statute we find no authority for en- 

larging by construction the life estate expressly 

given by the will to Campbell Elmore Arnold to a 

fee-simple estate.” (Page 404). 

The Supreme Court further said: 

“Looking at the will as a whole, it appears to have 

been the intention of the testatrix to give to her 

grandson a life estate in the property, and that 
thereafter it should be enjoyed by those of her 

blood.” (Page 494). 

The Supreme Court held that the three daughters 
of the testatrix took the fee simple title to the real es- 
tate devised in item one of the will, at the death of 
Campbell Elmore Arnold, without heirs of his body. 
Thus each daughter was awarded a one-third interest 
in fee simple in this real estate, and the wife of Camp- 
bell Elmore Arnold was adjudged to have no interest 
or title in the same. 

As there is no statute in the state of Florida which 
changes an estate tail into a life estate, it becomes in- 
teresting to determine how the Supreme Court of Flor- 
ida, without violating settled rules of the common law, 
reached the conclusion that the words in item one of 
the will under consideration, which under common law 
rules would create an estate tail, created a life estate in 
this instance. 

Under the Rule in Shelley’s Case, a devise or grant 
to a person for life and at his death to the heirs of 
his body, creates an estate tail. As the Rule in Shelley’s 
Case is still in force in Florida, an estate tail was cre- 
ated by the language used in the devise, in item one of 
the will, to Campbell Elmore Arnold, and to the heirs 
of his body. This is true, even though the words “and 
their heirs and assigns forever” were added to the ex- 
pression “to the heirs of this body.” 


Our statutes immediately abolished the estate tail 
thus created, or prevented it from coming into exist- 
ence, because no real estate can be entailed in the state 
of Florida. Therefore, an interesting question arises as 
to what became of the title to the real estate devised 
in item one. There are three theories, all deserving of 
consideration, under either of which the title would 
have vested in different persons. 

FIRST: The Supreme Court of Florida, in seeking 
the intention of the testatrix from the terms of the 


1. Hileman v. Bouslough (1850), 13 Pa. 344, 53 Am. 
Dec. 474; Ex parte McBee (1869), 63 N. C. 332; Carter 
v. McMichael (1823), 10 Sergeant and Rawle’s Reports 
(Penn.) 429. 


will, held that a life estate vested in Campbell Elmore 
Arnold with contingent remainder to the heirs of his 
body, and if none, then to the heirs of the testatrix. 
Under this theory, the title to the real estate vested, 
at the death of Campbell Elmore Arnold without heirs 
of his body, in the three living daughters of the tes- 
tatrix equally. Therefore, the wife of Campbell Elmore 
Arnold took no interest or title in the real estate en- 
tailed in item one of the will. 


SECOND: Under another theory, when our statute 
abolished the estate tail created in item one of the 
will, the effort of the testatrix to create an estate tail 
being void, the fee simple title vested in the tenant in 
tail, Campbell Elmore Arnold. Under this theory, which 
the Supreme Court declined to follow, a fee simple title 
would have vested in Campbell Elmore Arnold to all 
the real estate devised in item one of the will, which 
his wife, Cassie Ethel Arnold, would have inherited 
from him at his death. 


THIRD: A third theory concerning this title, is 
one deserving of very careful consideration. Under this 
theory the estate tail created in item one of the will 
was abolished or prohibited from coming into existence 
by cur statute, and for this reason the effort of the 
testatrix to devise said real estate was futile, and con- 
sequently the devise in item one of the will lapsed, and 
the title to said real estate vested, at the death of the 
testatrix, equally in the residuary devisees named in 
item six of the will, namely her three daughters and 
the said grandson, Campbell Elmore Arnold. Under this 
theory, Campbell Elmore Arnold took a one-fourth in- 
terest as a residuary devise in said real estate, which 


is wife inherited from him at the time of his death. . 


It is true that the residuary devise contained in 
item six of the will devises all other property, real, per- 
sonal and mixed, to her three daughters and her said 
grandson, Campbell Elmore Arnold, equally, and to 
their heirs and assigns forever. If the word “other” is 
construed to refer to other real estate not mentioned in 
the will, then when the devise in item one lapsed, under 
some authorities, this real estate was not distributable 


‘under the residuary clause but the testatrix died in- 


testate as to said real estate. However, this is imma- 
terial, as the residuary devise contained in item six 
carried the title to this real estate to the same persons 
as would have inherited in the case of intestacy, name- 
ly, the three daughters and the grandson, Campbell EI- 
more Arnold, equally. Of course, the father, Frank Arn- 
old, could not inherit any interest from his son because 
of the fact that the mother of his son, Virginia Arn- 
old, died prior to the death of the testatrix. In Florida, 
a husband cannot inherit property through the estate of 
his wife who dies prior to the vesting of the estate in 
her, although her children, by representation, can take 
such an estate.’ 
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Before discussing further these three theories as 
to the title to the real estate devised in item one of the 
will, it is well to review briefly the common law rules 
as to estates tail and as to the Rule in Shelley’s Case. 
After this review has been made, a further discussion 


of these three theories concerning this title will be pre- 
sented. 


ESTATES TAIL: Difficulty arises in the con- 
struction of wills in Florida where words are used to 
which the common law has given a technical meaning 
as in this case, and no qualifying or explanatory words 
appear in the will to change such meaning. For illustra- 
tion, the words “heirs’’, “heirs of the body’, and “chil- 
dren”, all have definite and certain, technical meanings 
under the common law. When the word “heirs” is 
coupled directly with the name of the grantee or de- 
visee, as “to ‘A’ and his heirs’, a fee simple estate is 
created. When the words “heirs of his body’’, or similar 
words of procreation like “heirs male’, “heirs female’, 
“issue”, are coupled directly with the name of the 
grantee or devisee, as “‘to ‘A’ and the heirs of his body”, 
an estate tail is created. Where the grant or devise is 
to ‘“‘ ‘A’ and his children’’, under the rule in Wild’s case,° 
an estate tail is created if no children are in life when 
the grant or devise takes effect; if children are living 


2. See an excellent discussion of this proposition on 
page 405 of the case of Arnold v. Wells (1939), 100 Fla. 
1470, 131 So. 400, under discussion. 

3. In Wild’s Case, decided in 1600 and reported in 6 
Coke, page 17, 10 Eng. Rul. Cas. Law 773, land was 
devised to “A” for life with remainder to “B” and the 
heirs of his body, the remainder to Rowland Wild and 
his wife and after their decease to their children; Row- 
land Wild and his wife then had a son and a daugh- 
ter. Afterwards the devisor died, and after his death 
“A” died and “B” died without issue. Then Rowland 
Wild and his wife both died and their son married and 
had a daughter and then died. The question was wheth- 
er Rowland Wild and his wife took an estate tail or an 
estate for life with remainder to their children. The 
Court said: 

“This difference was resolved for good law, that if 
A devises his lands to B and to his children or issue, 
and he hath not any issue at the time of the devise, 
that the same is an estate tail ... But it was resolved, 
that if a man, as in the case at bar, devises land to 
_ a husband and wife, and after their decease to their 
children, or the remainder to their children; in this 
case, although they have not any child at the time, 
yet every child which they shall have after may take 
by way of remainder, according to the rule of the law; 
for his intent appears that their children should not 
take immediately, but after the decease of Rowland 
and his wife.” 


at that time, they take an equal share with the parent 
as tenants in common. It must be kept in mind in dis- 
cussing estates tail that this technical meaning is al- 
ways given to these words and words of similar import 
in the construction of wills, under common law rules in 
force in Florida, unless qualifying or explanatory ex- 
pressions occur in the will which indicate a contrary 
intent. 

At common law, freehold estates of inheritance 
were classed as fee simple estates and limited estates, 
or inheritances limited. Limited estates were further 
classified as qualified or base fees and fees tail, com- 
monly called estates tail. Qualified or base fees were 
such as passed the fee simple title but subject to be 
divested upon the happening of some contingency, as 
where the fee was given to “A” and upon his dying 
without children living at the time of his death, then 
wer. 

An estate tail contemplates an indefinite failure 
of issue; it is an estate which descends to some par- 
ticular lineal heirs, exclusive of others, of the person 
to whom the estate is granted or devised. Thus, if an 
estate tail were granted to a man and the heirs of his 
body, or the heirs male or female of his body, such issue 
continued to take the estate from generation to gener- 
ation until some future date, however remote, when 
there was a failure of such lineal heirs. Whenever such 
failure occurred, the estate reverted to the original 
grantor or his heirs and did not vest in the collateral 
kindred of the person to whom it had been granted in 
tail. 

The only difference between an express estate tail 
and an implied estate tail, called an estate tail by im- 
plication, is that in the former there is an express 
grant or devise to the issue, as “to ‘A’ and the heirs of 
his body”, and in the latter there is an implied grant 
or devise to the issue, as “to ‘A’ and upen his “dying 
without issue” then to “B”, from the fact that the ul- 
terior or last devise is postponed until after the failure 
of issue generally of the first taker. 


An estate tail contemplates the fettering of land 
to a grantee or devisee and the designated heirs of his 
body indefinitely without the power of alienation. The 
dominant idea under the feudal conditions existing at 
the time of the origin of estates tail was to keep land 
within the family for social and political purposes. 
There can be no estate tail in personalty, as words used 
in a will or deed which would create an estate tail in 
real estate are considered to import a definite failure of 


4. “An ‘estate tail’ may be defined to be, substan- 
tially, ‘a fee conditional at common law, limited to cer- 
tain heirs, to the exclusion of heirs general—to lineals 
to the exclusion of collaterals.’ ’”’ McLeod v. Dell (1861), 
9 Fla. 427, 441. 
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issue in so far as personal property is concerned, and 
an attempt to create an estate tail in personalty gives 
the first donee an absolute estate.’ 

After the introduction of feudalism into England, 
and prior to the year 1285, an estate granted to a per- 
son and the heirs of his body was presumed by the 
courts to have terminated when the condition of hav- 
ing an heir of his body had been fulfilled. Immediately 
upon the birth of his child he could convey his land and 
thus forever bar the right of the original donor to the 
reversion, even though it were immediately repurchas- 
ed by the holder of the original conditional fee. If he 
failed to convey it and his child died, the rights of the 
original donor to such reversion were not affected by 
the birth of such issue. As the holders of such condi- 
tional fees were careful always to alien the land, as 
soon as they had issue, and thus cut off the entail, or 
the reversionary rights of the original donor, the feud- 
al barons became dissatisfied. They wanted the privil- 
ege of entailing the land, as they held most of it and 
desired to keep the right to it in their families for so- 
cial, political, and financial reasons. In order to prevent 
the destruction of these conditional fees by alienation, 
the nobility procured, in the year 1285 the enactment 
by Parliament of the Statute of Westminster the Sec- 
ond, commonly called the statute ‘de donis.” 


This statute prevented the alienation of a condi- 


tional fee by the grantee even though he complied with 
the condition by having an heir of his body. After this 


5. Russ v. Russ (1860), 9 Fla. 105, 1384; Forth v. 
Chapman (1720), 1 P. Wm. 663; Atkinson v. Hutchin- 
son (1734), 3 P. Wm. 258, 24 Eng. Reprint 1053; 
Southby v. Stonehouse (1755), 2 Ves. Sr. 610, 28 Eng. 
Reprint 389; Elton v. Eason (1812), 19 Ves. Jr. 73, 34 
Eng. Reprint 446. 

6. “This statute revived in some sort the ancient 
feodal restraints which were originally laid on aliena- 
tions, by enacting, that from thenceforth the will of 
the donor be observed; and that the tenements so giv- 
en (to a man and the heirs of his body) should at all 


events go to the issue, if there were any; or, if none,. 


should revert to the donor. 

“Upon the construction of this act of parliament, 
the judges determined that the donee had no longer 
a conditional fee-simple, which became absolute and at 
his own disposal the instant any issue was born; but 
they divided the estate into two parts, leaving the 
donee a new kind of particular estate, which they de- 
nominated a fee-tail; and investing in the donor the 
ultimate fee-simple of the land, expectant on the failure 
of issue; which expectant estate is what we now calla 
reversion. And hence it is that Littlejohn tells us that 
tenant in fee-tail is by virtue of the statute of West- 
minster the second.” Blackstone, vol. 2, page 112. 


statute, such an alienation would not affect the right of 
the original dcnor, or his heirs, to the reversion which 
would return, whenever there was a failure of issue in 
the grantee and the particular heirs of his body to 
whom such estate was limited, however, many genera- 
tions remote such failure might occur. Thus estates 
tail were created’ and commercial stagnation fastened 
upon English lands for centuries. Although no legisla- 
tive relief was given, the courts, realizing the detriment 
of this public evil, by a stretch cf their judicial power’ 
held that an estate tail might be barred by a judicial 
proceeding called a common recovery. This cumber- 
some method of overthrowing estates tail finally 
evolved into their general statutory destruction or mod- 
ification. 

Statutes in the various states of the United States 
modifying the common law rule as to estates tail are 
divided into four classes; first, those in which estates 
tail have been absolutely abolished or prohibited ;° sec- 
ond, those in which estates tail are converted into fee- 
simple estates ;' third, those in which the donee or first 
taker under an estate tail takes an estate for life only 
and the issue or heir in tail, on death of the donee, takes 
a fee simple estate;" fourth, those in which the stat- 
utes, instead of directly abrogating estates tail, pro- 
vide that the first taker, or donee in tail, may convey 
the estate in fee simple and bar the issue in tail.” 


7. Taturam’s Case (Blackstone calls this case ‘‘Tal- 
tarum’s Case,” vol. 2, page 117), decided in 1472, in the 
12th year of the reign of Edward IV. 

8. As to the nature of a common recovery, see 
Blackstone, vol. 2, page 117, and page 357. As to ad- 
ditional methods of barring estates tail under the com- 
mon law, see 21 C. J. 935. 

9. Estates tail are prohibited in Florida in the fol- 
lowing language: ‘‘No real estate shall be entailed in 
this State.” C. G. L. 5481 (3616). 

10. McIlhinny v. McIlhinny (1894), 137 Ind. 411, 37 
N. E. 147, 45 A. S. R. 186, 24 L. R. A. 489; Leathers 
v. Gray (1888), 191 N. C. 162, 7S. E. 657,9 A. S. R. 30; 
Beilstein v. Beilstein (1899), 194 Pa. St. 152, 45 Atl. 73; 
Barber v. Pittsburg (1896), 166 U. S. 83, 41 L. ed. 925; 
Carter v. Couch (1908), 157 Ala. 470, 47 So. 1006, 20 
L. N. S. 858; Green v. Edwards (1910), 31 R. I. 1, 77 
Atl. 188. 

11. Griswold v. Hicks (1890), 132 Ill. 494, 24 N. E. 
63, 22 A. S. R. 549; Charles v. White (1909), 214 Mo. 
187, 112 S. W. 545, 21 L. N. S. 481; Williamson v. Jones 
(1894), 39 W. Va. 231, 19 S. E. 436, 25 L. R. A. 222; 
Dungan v. Kline (1910), 81 Oh. St. 371, 90 N. E. 938; 
Doty v. Teller (1892), 54 N. J. L. 163, 23 Atl. 944. 

12. “Wheelwright v. Wheelwright (1807), 2 Mass. 
447, 3 Am. Dec. 66; Lippitt v. Huston (1867), 8 R. I. 
415, 94 Am. Dec. 115. 
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Under the common law, wcrds of inheritance such 
as the word “heirs” were necessary in order to convey 
a fee simple estate. For illustration, a grant to “A” con- 
veyed only a life estate and left the reversion in the 
grantor, which if not.otherwise disposed of, descend- 
ed to his heirs, but a grant cr devise to “A” and his 
heirs conveyed a fee simple estate. The rule established 
by statute in Florida is that a grant or devise to “A” 
without the use of the word “heirs”, conveys a fee 
simple estate unless there be some qualifying or explan- 
atory expressions used which show a contrary intent.” 


As words of inheritance, like the word “heirs’’, 
were necessary at common law to the creation of a fee 
simple estate by deed, so was the word “body” or other 
words of procreation," necessary to the creation of an 
estate tail." Where such words of procreation were used 
an express estate tail was created. 

The English courts had little difficulty in determ- 
ining that an express estate tail was created under the 
statute “de donis’’, if the grant or devise contained the 
necessary words of proceation as “to ‘A’ and to the 
heirs of his body.” Difficulty arose in those cases where 
an estate had been granted or devised to a person with 
a limitation over upon his “dying without issue,” or 
“on failure of issue,” or on other equivalent terms. 
Thus, a grant or devise to “A” for life, and upon his 
dying without issue, then to “B”, or a grant or devise 
to “A” and upon his dying without issue, then to “B”, 
contemplates that, if there be issue, such issue shall 
take an absolute fee simple estate at the death of 
“A” to the exclusion of “B’’, or it contemplates that 
“B” or his heirs may claim the estate whenever there 
is a failure of the lineal issue of ““A” regardless of how 
remote this contingency may be; that is, the issue of 
“A” takes either a fee simple estate or an estate tail 
by such limitation over. As a grant or devise to “A” 
and his heirs or issue created a fee simple estate, the 
courts would not infer that it was the intention of the 
grantor or testator to create such an estate, as he had 
mentioned ““B” which was unnecessary if it were not in- 
tended that “B” should have some rights in the estate. 
This inference was especially reasonable in cases like 
the first illustration above, where only an estate for 
life had been provided for “‘A’’. In such cases, the courts 
would imply an estate tail, thus giving to “B” or his 
heirs the reversion” whenever the issue of “A” failed. 

Thus, under the common law, a devise or a grant 
of a freehold estate to one and the heirs of his body, 


13. C. G. L. 5669 (3796) ; Ivey v. Peacock, 1908), 56 
Fla. 440, 47 So. 481; Reid v. Barry (1927), 93 Fla. 849, 
112 So. 846. 

14. As “heirs of his body,” “issue,” “heirs male,” or 
“heirs female.” 

15. Blackstone, vol. 2, page 115. 


or his heirs male or his heirs female, or his heirs by a 
particular person, or his issue, or his heirs described by 
words of similar import, creates an express estate tail, 
whereas an implied estate tail is created if the grant or 
devise creates a freehold estate in one person, as in 
“A”, with a limitation over to another person upon the 
death of “A” “without issue’, or upon his “dying with- 
out heirs”, “dying without leaving heirs or issue,” ‘‘on 
failure of issue” or on other equivalent terms. Such ex- 
pressions have a definite, technical meaning at common 
law and create an estate tail unless there appears in 
the context qualifying or explanatory expressions from 
which it can be reasonably inferred that the testator 
or grantor had a contrary intent.” Whenever it appears 


16. An estate of freehold, limited after an estate 
tail, is a contingent remainder. 2 Washburn Real Prop., 
sec. 1747. 


17. “An ‘estate tail’ may be defined to be, substan- 
tially, ‘a fee conditional at common law, limited to cer- 
tain heirs, to the exclusion of heirs general—to lineals 
to the exclusion of collaterals.’ 

“It was admitted in the argument that ‘heirs of 
the body’ are the aptest words to create an estate tail; 
that they are words of inheritance and pro-creation too, 
and are as necessary in a deed as the word ‘heir’. But 
then it was contended that they are not needed (quot- 
ing the words of Blackstone) ‘in last wills and testa- 
ments, wherein greater indulgence is allowed.’ 2 Black. 
Com. 115 margin. Much stress was laid upon this in- 
dulgence according to the interpretation of the lan- 
guage of wills, in contradistinction to the rule to be ob- 
served with reference to that of a deed. But a little 
reflection, accompanied by careful examination of the 
authorities, will suffice to show that such indulgence 
is allowed only in aid of the intention of the testator; 
and where that intention is in equipose between two 
contrary constructions, the words used, if they have re- 
ceived a well settled technical meaning, must be inter- 
preted in that technical sense, otherwise they are to be 
taken according to their common acceptation.” McLeod 
v. Dell (1861), 9 Fla. 441. 

“The phrase ‘dying without issue’ or the like, 
standing alone in a will is ordinarily construed at com- 
mon law as meaning an indefinite failure of issue, un- 
less a contrary construction is required by statute, or 
unless the context of the will and the surrounding cir- 
cumstances show that a definite failure of issue living 
at the death of the ancestor named was intended by 
the testator; and as the courts look with disfavor upon 
an indefinite failure of issue, they are quick to seize 
upon any expression which denotes such a definite fail- 
ure of issue, as whereupon such death the gift over is 
to the survivor or survivors, or is to take effect upon 
the death of the prior holder.” 40 Cyc. 1502, 1503, 1504. 
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that such expressions are used in their technical sense, 
an indefinite failure of issue is contemplated and an 
estate tail is created. 

If it appears from the language used that an in- 
definite failure of issue was not contemplated, such 
expressions will not create an estate tail, as the inten- 
tion of the testator, if legal, must prevail. 


As hereinbefore explained, a grant or devise of a 
freehold estate to “A” for life, and upon his death 
without issue, then to “B”, creates an estate tail by im- 
plication. Under the Rule in Shelley’s Case, an estate 
tail is created whenever a freehold estate is granted or 
devised to “A” for life with remainder to the heirs of 
his body. Since the words “for life’ are used in such 
expressions, on first impression, it would appear that 
the Court would be justified in holding that an ordi- 
nary life estate was created in “A” with remainder 
over in the event “A” died without issue or heirs of 
his body. It must be remembered, however, that such 
expressions are construed in their technical sense un- 
less qualifying or explanatory words are found in the 
context which evidence a contrary intent on the part of 
the grantor or testator. There is a great difference be- 
tween an estate tail and a life estate, although the 
first taker in each instance holds the property granted 
or devised for life only.” When an estate tail is created 
a particular estate—a fee tail—arises, which when 
carved out of an estate in fee simple, leaves something 


Smith v. Pendell (1848), 19 Conn. 107, 48 Am. 
‘Dec. 146; Outland v. Bowen (1888), 115 Ind. 159, 17 
N. E. 281; Skolfield v. Litchfield (1917), 116 Me. 440, 
102 Atl. 240; Rhode Island Hospital Trust Company v. 
Bridgham (1919) 42 R. I. 161, 106 Atl. 149, 5 A. L. 
R. 185. 

18. Some of the differences between a life estate 
and an estate tail are as follows: 

An estate tail is an estate of inheritance; a life 
estate is an estate not of inheritance. A tenant in tail 
may commit waste on the estate tail by felling timber, 
pulling down houses, or the like, without being im- 


peached or called to account for the same, Blackstone, | 


vol. 2, page 115; a life tenant is liable for waste. 

An estate tail is subject to both curtsey and dower, 
Blackstone, vol. 2, page 116; a life estate is not, as it 
ceases at the death of the life tenant, Blackstone, vol. 
2, page 122. Estates tail are not subject to the doctrine 
of merger, and for this reason, under the common law, 
a person may have in his own right an estate tail and 
a reversion in fee, Blackstone, vol. 2, page 177; Hol- 
comb v. Lake (1855), 24 N. J. L. 686; 21 C. J. 1038; 
a life estate may be merged with the remainder estate. 
An estate tail at common law could be barred or de- 
stroyed by fine or by common recovery, but this would 
not apply to life estates, Blackstone, vol. 2, page 116. 


remaining which is a proper subject of immediate dis- 
position. Thus, an estate which has been entailed is 
divided into two parts, vesting in the donee or devisee 
a new kind of particular estate, which is called a fee 
tail and not a life estate, and at the same time vesting 
the fee simple in the person entitled to take after the 
fee tail has terminated. 


RULE IN SHELLEY’S CASE.—The Rule in Shel- 
ley’s Case” obtains its name from a decision rendered in 
1579. A gift had been made to Edward Shelley for life, 
then after several intermediate estates for years “to 
the use of the heirs, males of the body of the said Ed- 
ward Shelley, lawfully begotten, and of the heirs, males 
of the body of such heirs, males, lawfully begotten.” It 
is thus seen that an attempt was made to create a per- 
petuity in the heirs, males, lawfully begotten, of Ed- 
ward Shelley, from generation to generation indefinite- 
ly. In deciding this case, the court established the cele- 
brated rule in English law known as the Rule in Shel- 
ley’s Case. This Rule is to the effect that whenever a 
freehold estate” is granted or devised to a person for 
life with remainder, either mediately or immediately,” 
to his heirs or the heirs of his body, the word “heirs” is 
a word of limitation and not of purchase.” Such a limi- 


19. The following are statements of the Rule in 
Shelley’s Case: “It is a rule in law when the ancestor by 
any gift or conveyance takes an estate of freehold, 
and in the same gift or conveyance an estate is limited, 
either mediately or immediately to his heirs in fee or 
in tail, that always in such cases ‘the heirs’ are words 
of limitation of the estate, and not words of purchase.” 
29 L. N. S. 973; 1 Coke 104a, 76 Eng. Reprint 206. A 
splendid statement of the Rule in Shelley’s Case is 
found in 29 L. N. S., pages 971-972 as follows: 

“When the ancestor by any gift or conveyance 
takes an estate of freehold, and in the same gift or 
conveyance an estate is limited, either mediately or im- 
mediately, to his heirs in fee or in tail, that always in 
such cases ‘the heirs’ are words describing the extent 
or quality of the estate conveyed, and not words desig- 
nating the persons who are to take it.” 

20. ‘Freehold estates, at common law, were fee 
simple, fee tail, and life estates; estates less than free- 
hold were estates for years, estates at will and estates 
by sufferance. Blackstone, vol. 2, page 103-140. 

The rule in Shelley’s Case does not apply to per- 
sonal property. Jones v. Rees (1908), 6 Pennewill (Del.) 
504, 69 Atl. 785, 16 L. N.S. 734. 

21. In Shelley’s Case, the limitation was mediate as 
there were several estates for years following the life 
estate immediately. 

22. “Ordinarily the words ‘heirs of the body’ are 
words of limitation and not of purchase.” Arnold v. 
Wells (1930), 100 Fla. 1470, 131 So. 400, 404. 
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tation of an estate was valid if the remainder was lim- 
ited to some person other than the heirs of the first 
taker ;* but when the remainder was limited to the 
heirs of the first taker, or to the heirs of his body, a 
fee simple or a fee tail'vested in him. For illustration, 
under the Rule in Shelley’s Case, if an estate was con- 
veyed to “A” for life with remainder to his heirs, an 
absolute, fee simple title vested in “A’’; if it were to 
“A” for life with remainder to the heirs of his body, 
“A” would take an estate tail. Such words being con- 
sidered words of limitation and not words of purchase, 
the heirs of “A” took by descent only. 

The word “issue” is not used in the Rule in Shel- 
ley’s Case. It would thus appear that when an estate 
was granted or devised to a person for life with re- 
mainder to his “heirs” a fee simple estate was created 
and when the grant or devise was to such person for 
life with remainder to the “heirs of his body” an estate 
tail was created, and that no other words would result 
in conveying such title. However, it is not necessary 
always to use such words as equivalent expressions 
will do. When the statement is made that the word 
“heirs” or “heirs of his body” must be used, it is meant 
that such words or equivalent words are necessary. 

There is perhaps no branch of the law which has 
caused more conflicting decisions or a greater display 
of legal learning than the Rule in Shelley’s Case. The 
prevailing rule in many jurisdictions is that the Rule 
in Shelley’s case is a rule of law and not a rule of con- 
struction and for this reason is to be strictly construed. 
Under such view the Rule in Shelley’s Case gives a 
technical meaning to the words used which may op- 
erate to defeat the testator’s intention, regardless of 
qualifying or explanatory expressions used elsewhere in 
the context. In other jurisdictions, the Rule in Shelley’s 
Case is regarded as one of construction, and for that 


When the word “limitation” is used in contrast 
with the word “purchase”, it is the equivalent of the 
word “descent.” The distinction between “purchase” 
and “descent” is this: an heir who takes by descent has 
no rights in his ancestor’s estate until the death of such 
ancestor. Consequently, the ancestor may alien or en- 
cumber the estate to the detriment of the heir; a per- 
son who takes by purchase takes an independent es- 
tate of his own by virtue of the first grant or devise 
through which the first taker acquired his interest. 
Therefore, a person who takes by purchase takes his 
estate free from the alienation, encumbrance, or other 
acts of the intermediate holders. 

23. DeVaughn v. Hutchinson (1897), 165 U. S. 566, 
41 L. ed. 827; Vogt v. Graff (1912), 222 U. S. 404, 
56 L. ed. 249; Connor v. Gardner (1907), 230 Ill. 258, 
82 N. E. 640, 15 L. N. S. 73n; Grainger v. Grainger 
(1896), 147 Ind. 95, 44 N. E. 189, 36 L. R. A. 186. 


reason the intention of the testator is sought from the 
context, regardless of the fact that the Rule in Shel- 
ley’s Case may give a technical meaning to the words 
used. 

The Supreme Court of Florida in a very early de- 
cision held that the Rule in Shelley’s Case is not ap- 
plicable when the testator used the word “heirs” in any 
other sense than the legal one. For this reason in Flor- 
ida, the intention of the testator may be sought from 
the context, and if such intention conflicts with the 
technical meaning given to words by the Rule in Shel- 
ley’s Case, then the intention of the testator prevails. 
Therefore, in Florida, the Rule in Shelley’s Case is 
recognized by our Supreme Court to be one of con- 
struction rather than a rule of property or of law.” 

The establishment of the Rule in Shelley’s Case is 
attributed by some writers to the aversion the com- 
mon law had to the inheritance being held in abeyance 
and to the desire to facilitate the alienation of land and 
to throw it into the track of commerce one generation 
socner, by vesting the inheritance in the ancestor, 
thereby giving him the power of disposition. By others 
its foundation is attributed to feudal policy.” 


The Rule in Shelley’s Case has been abolished in 
many of the states of the Union, and the reverse of its 
doctrine established. In such jurisdictions, in a limita- 
tion over, (that is, an estate to be enjoyed in the same 
property after the first estate expires or is exhausted) 
words which were words of limitation have been made 
words of purchase. Therefore, in such jurisdictions, a 
conveyance to “A” of a precedent estate, as for life, 
or for years, with remainder to his “heirs,” “issue,” 
“heirs of his body,” “children,” or heirs described by 
words of similar import, would create an estate for life 
in “A” with remainder to his children. This is not the 
rule in Florida, as the Rule in Shelley’s Case is in force 
in this state. Therefore, in Florida, a conveyance to “A” 
of a precedent estate, as fcr life, or for years, with re- 
mainder to his “heirs”, under the Rule in Shelley’s 
Case, conveys a fee simple title to “A”; a conveyance 
to “A” of a precedent estate, as for life, or for years, 


24. Russ v. Russ (1860), 9 Fla. 105, 130. “The tend- 
ency of modern statutes and decisions, of which our 
statutes above referred to are instances, has been to de- 
part from some of the arbitrary common-law rules for- 
merly obtaining as to the construction of deeds, and to 
consider the language of the entire instrument in order 
to determine the intent of the grantor, both as to the 
character of estate and the property conveyed and to so 
construe the instrument as if legally possible to effec- 
tuate such intent.” Reid v. Barry (1927), 93 Fla. 849, 
112 So. 846 (4). 

25. Thompson on Construction of Wills, Sec. 394; 
34 Cyc. 1820, footnote 66; 29 L. N.S. 983. 
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with remainder to the “heirs of his body,” or to his 
heirs described by similar words of procreation, under 
the Rule in Shelley’s Case, creates an estate tail which 
is abolished by our statute. 


THEORIES :—Having reviewed these common law 
principles, we now return to a discussion of the three 
theories, hereinbefore mentioned, as to the title de- 
vised under item one in the will of Samintha Campbell. 
Under the common law rules hereinbefore discussed, the 
words used in devising the land, described in item one 
of the will, to the grandson, Campbell Elmore Arn- 
old, 

“to have and hold the same with the profits, 

rents and income for his use and benefit for and 

during his natural life and at his death to the 
heirs of his body and their heirs and assigns for- 
ever, if he should die without heirs of his body 
then to my heirs forever,” 
create an estate tail which was abolished or prohibited 
from coming into existence by our statute. It is true 
that the words, “for life’ are used in the above quota- 
tion creating an estate tail, but as hereinbefore demon- 
strated, the words, “for life’ are part of the magical 
words which go into the creation of the estate tail. The 
estate tail is created under the Rule in Shelley’s Case, 
by the words, “for and during his natural life and at 
his death to the heirs of his body.” The estate tail thus 
created, differs very greatly from a life estate (see 
footnote 18). 

FIRST THEORY :—The Supreme Court of Flor- 
ida held that Campbell Elmore Arnold took only a life 
estate in the real estate devised in item one of the will 
with a contingent remainder to the heirs of his body, 
and if none, then to the heirs of the testatrix. There- 
fore, there were two fee simple estates limited in the 
alternative by way of contingent remainder after the 
life estate of Campbell Elmore Arnold. The first fee 
simple estate, following said life estate, was limited by 
way of contingent remainder to the heirs of the body of 
Campbell Elmore Arnold and his heirs and assigns for- 
ever, and the second fee simple estate was limited by 


way of contingent remainder to the heirs of the testa-’ 


trix. Such remainders are known as alternative re- 
mainders or remainders on a contingency with a double 
aspect. As the Supreme Court determined that Camp- 
bell Elmore Arnold held only a life estate in this prop- 
erty, his wife. Cassie Ethel Arnold, took no interest 
or title in the real estate devised in item one of the 
will. As Campbell Elmore Arnold left no heirs of his 
body, the contingent remainder limited to them ceased 
and the contingent remainder to the heirs of the testa- 
trix, her three daughters, became a vested fee simple 
- estate at the death of Campbell Elmore Arnold. The 
Supreme Court of Florida said: 

“Looking at the will as a whole, it appears to have 
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been the intention of the testatrix to give to her 
grandson a life estate in the property, and that 
thereafter it should be enjoyed by those of her 
blood.” (page 404). 


The testatrix used technical words—heirs of the 
body—to which the commen law gives a technical 
meaning, which meaning prevails in determining where 
the title to the real estate vested, unless the context 
of the will construed as a whole, shows that the testa- 
trix used such technical words in a sense different from 
the common law meaning. Such intention must be gath- 
ered from other expressions in the will and not from 
the technical expressions or words themselves, as the 
law gives these technical words and expressions a def- 
inite and certain meaning, which meaning can be varied 
only by other words or expressions in the will. In the 
case now under discussion there are no words in the 
will which throw any light whatsoever on the sense in 
which the testatrix used the words “for and during his 
natural life and at his death to the heirs of his body, 
and their heirs and assigns forever, if he should die 
without heirs of his body then to my heirs forever,” 
except these words themselves. 

It would thus appear that the Supreme Court of 
Florida has established a rule where the technical 
words themselves may be considered in determining 
the sense in which a testator used such words. This is 
a dangerous precedent to establish by reason of the fact 
that this authorizes every County Judge in the State of 
Florida to guess at the meaning intended by any tes- 
tator, when technical words are used to which the com- 
mon law gives a definite and certain meaning, as here- 
inbefore illustrated, and when no other explanatory 
words are used from which the court can determine 
the sense in which such technical words were used by 
the testator. This may lead to utmost confusion in 
seeking the intentions of testators. 

In the construction of a will, the intention of the 
testator as therein expressed prevails over all other con- 
siderations, if consistent with the principles of law, 
however unjust the will may appear. The intention of 
the testator is to be sought from a consideration of the 
will as a whole and not from detached portions thereof. 
Therefore, regardless of the usual meaning of words, 
they will be construed in the sense in which they are 
used by the testator if he has made his intention plain, 
and if they violate no established principles of law. 
There is nothing in the will now under discussion 
and hereinabove quoted, to show the intention of the 
testatrix except the plain statements that certain of 
her real estate was given to the devisees and their 
heirs and assigns forever, thereby creating fee simple 
estates, and that another portion of her real estate was 
given to Campbell Elmore Arnold, the grandson, for life 
and then to the heirs of his body, thereby creating an 
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estate tail which was immediately abolished by our 
statute. There are no superadded words and expres- 
sions which show that the testatrix intended to give to 
said words, “heirs of his body’”’, any meaning other than 
the technical meaning: given them by common law. It 
is true that the testatrix added to the words creating 
the estate tail the words “if he should die without 
heirs of his body, then to my heirs forever,” but these 
words are mere surplusage as, under the common law, 
the reversionary interest following an express estate 
tail thus created, would return to her heirs anyway. 

SECOND THEORY:—Under this theory, the 
words in item one of the will created an estate tail 
which was abolished or prohibited from coming into 
existence by our statute prohibiting the creation of es- 
tates tail. If a fee simple title had vested in Campbell 
Elmore Arnold, then his wife would have inherited this 
to the exclusion of the heirs of the testatrix. As here- 
inbefore demonstrated, under the common law, an at- 
tempt to create an estate tail in personal property was 
void, but the title vested as a result of such attempt 
in the first taker. By analogy it might be said that 
when the attempt was made _ under this will to create 
an estate tail it was void under our statute and a fee 
simple title vested in the first taker, Campbell Elmore 
Arnold. As there is no authority to support this theory 
other than statutory authority from other states of the 
Union which have provided by statute that estates tail 
are changed into fee simple estates, doubtless Campbell 
Elmore Arnold was not entitled to the fee simple title 
to this property. 

THIRD THEORY :—Under the third theory con- 
cerning the vesting of title to the real estate devised 
in item one, the estate tail created was abolished or 
prohibited from coming into existence by our statute, 
and for this reason the effort of the testatrix to de- 
vise said real estate was wholly futile and the estate 
thus attempted to be created was void, and consequent- 
ly the devise in item one of the will lapsed, and the 
title remained in the same condition as though item one 
had been omitted from the will. When said devise lapsed 
the title either passed under the residuary clause or 
by intestate succession as hereinbefore illustrated. In 
either event the title would have vested one-fourth 
each in the three daughters of Samintha Campbell and 
her grandson, Campbell Elmore Arnold. Under such 
theory the title vested at the time of the death of 
the testatrix, and therefore her grandson, Campbell 
Elmore Arnold took a one-fourth interest in the real es- 
tate devised in item one, which his wife inherited from 
him at the time of his death. 

The testatrix used technical words, by which the 
common law always creates an estate tail unless a con- 
trary intention can be ascertained from other expres- 
sions used in the will. There appears to be no expres- 


sions in the will which would justify a change of this 
technical meaning. On the contrary, there are words in 
the will which indicate that the testatrix desired equal- 
ity of distribution between her three daughters and 
her grandson. In item six, she devises all residuary 
property, real, personal and mixed to them to be di- 
vided equally. In item seven she requires them to bear 
expenses of last sickness and funeral expenses equally. 
Therefore, whether the testatrix used said technical 
words in item one intentionally or not, it appears reas- 
onable to contend that the title vested, in accordance 
with their technical meaning, in the three daughters 
of the testatrix and in her grandson, Campbell Elmore 
Arnold equally. However, the title did not thus vest 
as the Supreme Court followed the first theory above 
discussed and adjudged the title to vest in the three 
daughters of testatrix equally. 

LEGISLATION :—The will of Samintha Campbell 
illustrates the urgent need of legislation with reference 
to these old common law principles. Florida is a pro- 
gressive state and it should not lag behind in legisla- 
tion on one of the most important subjects which can 
come before the Legislature—the transmission of title 
by grant or devise. The rules of the common law here- 
inbefore discussed originated in the obscure past under 
feudal conditions, and are more than six centuries old.” 
The English Parliament modified these rules in 1837, 
and most of the states of the Union have done like- 
wise. Although the feudal system is entirely foreign to 
modern ideas in Florida, yet we hold on to these old 
feudal rules of conveyancing, and thus force our courts 
to strain to the breaking point these old common law 
principles in order to try to do justice in each case. Any 
legislator who will introduce and cause to be passed 
a bill like that hereinafter suggested will be deserving 
of the deepest appreciation on the part of the present 
and future citizens of Florida. Such bill would mater- 
ially aid the courts in arriving at the intentions of tes- 
tators and grantors and would unshackle the laws of 
this state from some of the outworn, common-low prin- 
ciples which were discarded nearly a century ago by the 
English Government where they originated. The fol- 
lowing bill is suggested: 

“CHAPTER 

An Act to Repeal Section 5481 of the Compiled 
General Laws of the State of Florida, 1927; To Pro- 
hibit the Creation of Estates Tail; To Provide that 


26. Estates tail originated as the result of the 
statute “de donis” enacted by Parliament in 1285. 

The Rule in Shelley’s Case decided in 1579 is mere- 
ly the pronouncement of an ancient dogma of the com- 
mon law, the origin of which was traced by Blackstone 
to a case decided in the reign of Edward II, 1307-1327. 

Thompson on Construction of Wills, Section 394. 
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Words and Expressions which, under the Common Law, 
would Create an Express Estate Tail shall Create an 
Estate in Fee Simple in Florida, and that Words and 
Expressions which, under the Common Law, would Cre- 
ate an Estate Tail by Implication shall Create, in Flor- 
ida, a Life Estate in the First Taker with Remainder 
in Fee, and to Abolish the Rule in Shelley’s Case in the 
State of Florida. 

BE IT ENACTED BY THE LEGISLATURE OF THE 

STATE OF FLORIDA: 

SECTION 1. Section 5481 (3616) of the Compiled 
General Laws of the State of Florida, 1927, is hereby 
repealed. Estates tail are hereby prohibited in the State 
of Florida. 

SECTION 2. Words and expressions used in a 
grant or a devise which, under the common law, would 
create an express estate tail, for illustration, as to “A” 
and the heirs of his body, or his heirs by a particular 
person, or his issue, or his heirs male, or his heirs fe- 
male, or to his heirs described by other words of similar 
import, shall convey an absolute fee simple estate. 

SECTION 38. Words and expressions used in a 
grant or a devise which, under the common law, would 
create an implied estate tail, for illustration, as to “A” 
for life and upon his dying without issue, dying with- 
out heirs of his body, dying without heirs, or on the 
failure of issue, or heirs described by other equivalent 
terms, then to “B’”, or for further illustration, as to 
“A” and upon his dying without issue, dying without 
heirs of his body, dying without heirs, or on the failure 
of issue, or heirs described by other equivalent terms, 
then to “B’’, shall vest a life estate in “A”, the first 


taker, with remainder over in fee to his children, and 
the descendants of his deceased children, by represen- 
tation, in being at the time of the vesting of the life 
estate in “A” or coming into being during the life of 
“A”. If no children or their descendants are living or 
in being at the time of the death of “A”’’, the first taker, 
the remainder over shall vest in fee in “B”, the bene- 
ficiary or beneficiaries intended by the maker of the in- 
strument. 

SECTION 4. In a grant or devise to a person for 
life or for years, with remainder over to his heirs, heirs 
of his body, lawful heirs, issue, or to his heirs described 
by words of similar import, such words of limitation 
shall be held to mean children, and under such words, 
children and the descendants of deceased children, by 
representation, in being at the time of the vesting of 
the precedent estate, or coming into being during the 
continuation of the precedent estate, shall take as pur- 
chasers the remainder estate thus granted or devised to 
them. 

SECTION 5. All laws and parts of laws in conflict 
herewith are hereby repealed, and section four of this 
Act shall be construed to repeal the common law rule 
known as the Rule in Shelley’s Case. 

SECTION 6. This Act shall take effect upon be- 
coming a law.” 


In writing this article, I am interested only from 
the viewpoint of legislation. I do not know any of the 
parties interested in the case of Arnold v. Wells. I am 
not acquainted with any of the attorneys in that case, 
and I am not personally concerned with its outcome. 
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CAN INDIVIDUALISM SURVIVE? 


An Address Delivered to the Dade County Bar Association by MR. JUSTICE ARMSTEAD BROWN 
of the Florida Supreme Court. 


There are many who think that the political phil- 
osophy of individualism, which has marked the prog- 
ress of our country from its foundation up to now, 
must be either entirely discarded or greatly modified 
by reason of the growing complexity of our civilization 
and the socialization of our economic life and political 
institutions. 

I am one of those who believe that what is best 
in individualism can and will survive; that inidvidual 
rights can and will be reconciled with the rights of so- 
ciety as a whole. 

Furthermore, the political philosophy of individu- 
alism has its roots so deep in the past, is so firmly 
founded in the history and traditions of our country, 
and is so thoroughly protected by the first ten amend- 
ments and the 14th Amendment to the Federal Consti- 
tution, and by the bills of rights contained in our vari- 
ous State Constitutions, that it would be found impos- 
sible to cast it entirely overboard without revolution- 
ary changes in our habits of thought and in the con- 
stitutional fabric of our State and Nation. 


During the turmoil of the present financial de- 
pression many big business men have come forward 
with propositions which a few years ago would have 
been deemed thoroughly socialistic. Thus in the elec- 
trical field, Mr. Gerard Swope suggests a powerful 
trade association, which will enlarge employment, but 
which in reality will also curb, and very largely end, 
competition, by regulating production. The sugar busi- 
ness proposes an international trade agreement, fix- 
ing production, trade areas, prices, surpluses, etc. The 
same is proposed as to the copper trade. Similar propo- 
sitions are made with reference to the oil business, the 
coffee business and the rubber industry. And there has 
been an attempt in some states to limit by law the 
acreage to be planted in cotton, so as to avoid the evil 
of overproduction. It has even been suggested that we 
have a National Economic Council to prescribe and reg- 
ulate all production. 

In a recent article by Mr. Wm. J. Ballinger, in the 
“Forum”, he calls attention to the fact that in these 
times even our hardiest and most confirmed individu- 
alists demand that producers get together to curb, or 
better still, to absolutely end, competition. 

Mr. Ballinger calls attention to the fact that our 
famous old Sherman Anti-trust law stands in the way 
of all this. He says that if we repeal this statute, indus- 
tries will promptly get together to make trade agree- 
ments covering every phase of competition, production, 
prices and territory ; that then we will have delivered a 
knockout blow to competition, and the public will be 


defenseless against an inevitable policy of compre- 
hensive and minute regulation by the Government. 
This, he says, is either socialism, or a long step in that 
direction. 

Some of the leaders in big business would get 
around the dictatorial probabilities of Government su- 
pervision and. regulation by abolishing competition, yet 
leaving business to run its own affairs without any su- 
pervision by the State. But this would mean monopoly 
in all the main lines of business, and the individual 
without Government regulation and control. I do not 
believe that the people of this country will ever consent 
to monopolies in any of the necessities of life without 
having some voice in the matter. It would thus appear 
that if we repeal the Sherman Anti-Trust Law, we 
must launch forth upon an era of widespread govern- 
ment regulation and control of all the principal lines of 
business and industry, which would mean the creation 
of more government bureaus and commissions and 
heavier government expenditures. This would greatly 
increase the grievous tax burden which is even now re- 
tarding a return to normal economic conditions. 

It has been one of the orthodox and admitted aims 
of our American system of government to afford each 
citizen equality of opportunity and the equal protection 
of the laws, in order to prevent the invasion of his 
rights by others in his efforts to make a living and 
work out his own salvation. But as civilization has be- 
come more complex and the econemic life of our coun- 
try has become more and more interdependent, this 
principle of equlity of opportunity has taken on a new 
meaning and has come to mean, in the minds of many, 
that the government must, so far as lies within its 
power, so shape the course of business and industry 
as to prevent large scale unemployment and give every 
citizen a fair chance of getting work and making a liv- 
ing. The good citizen wants no charity, no dole, no 
pensioned leisure, no useless: luxury, but he wants an 
opportunity to earn his food and shelter and clothes, 
and if possible some at least of the comforts, pleasures 
and higher things of life, for himself and his family,— 
and above all the opportunity to have and decently sup- 
port, a home, a wife and children, and to hold a job 
which will make this possible. If he cannot get work 
so that he and his family go hungry and destitute, 
what good do equal political rights afford him? Feeling 
himself individually helpless, he begins to feel that his 
government should step in and. somehow see to it that 
he is given this fair chance to make a living; and if his 
government fails him in this, he gets in that state of 
mind which may make him an apt and eager listener 
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to those who preach revolution. A hungry man is an 
incipient revolutionist. This raises a tremendous ques- 
tion, in fact, a group of questions, which time, and the 
scope of this paper, will not permit us to discuss. Nev- 
ertheless one thing is sure. Our hearts bleed for those 
honest fellow citizens of ours who are out of work, 
and we long for the day when unemployment and des- 
titution will be a thing of the past. And if there is any- 
thing, within the proper power and sphere of our con- 
stitutional system of government which our govern- 
ment can do to help bring this about, every right think- 
ing American citizen would be glad to see it done. But 
only sound methods, based upon sound principles, can 
bring sound and enduring results. 

Undoubtedly, it would be a splendid thing if we, 
as a people, either with or without government aid, 
could work out some plan by which large scale unem- 
ployment could be overcome and avoided in the future 
—some plan by which every citizen of our country, who 
is able to work and wants to work, could find some sort 
of work to do which would give him a fair chance to 
make of himself a self-supporting and self respecting 
citizen, and yet, at the same time prevent his becoming 
a mere helpless cog in a great social machine which 
would crush out all indivdual freedom. 

Let us hope that this can be done without sacri- 
ficing the essentials of our time honored doctrine of 
unalienable inidvidual rights, and without entailing the 
evils of bureaucracy or of socialism. Indeed this may 
prove to be primarily an economic and business prob- 
lem. But it might be well for us at this juncture to 
take a brief backward view and see what this threat- 
ened American doctrine of individualism is, and how 
it became implanted in the minds and hearts of our 
people. 

Individualism is defined by one of our standard 
encyclopedias as being “The theory of government ac- 
cording to which the good of the state consists in the 
well-being and free initiative of the component mem- 
bers.” 

There are many definitions of government, but, 
in its broad aspects, government may very well be 
defined as the chief organ of society, in any given 
country at any given time, by which the collective will 
is registered and enforced; and is, or ought to be, 
based upon some sort of social compact or consent of 
the governed, express or implied, by which each citizen 
agrees with every other citizen that each shall be gov- 
erned by certain rules and methods for the general 
good. 

Individualism is the antithesis of communism, 
but, properly understood, it is not synonmous, as many 
suppose, with egoism or selfishness; nor is it antagon- 


proper sphere. In fact, individualism and government 
go hand in hand, for in the social state the protection 
of government is indispensable to the highest mainten- 


istic to government so long as government occupies its. 


80 FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


ance and development of indivdualism. 


Nor is individualism inconsistent with voluntary 
co-operation or combination with other individuals, be 
they few or many, for the accomplishment of any just 
and desirable purpose which does not invade the rights 
of other individuals, and it recognizes that there are 
many just and desirable purposes which cannot be ac- 
complished in any other way. 


Nor does individualism mean license to do abso- 
lutely as one pleases; rather, it recognizes that there 
is a great and essential field for law and government, 
and means that free spirit of self-government which 
recognizes and respects the possession of the same right 
in other individuals and which thrives best in that 
broad and perfect liberty under law which was the 
dream of those great statesmen who founded this Re- 
public and wrote its Constitution. 


The consideration of this subject necessarily in- 
volves a consideration of the ever-present and ever-im- 
portant question of what is the proper sphere of civil 
government, and how far it may rightfully and wisely 
go in regulating the conduct and the property rights of 
the individual citizen or groups of citizens. 


While a study of this great problem may necessi- 
tate some discussion of fundamental principles and ab- 
stract theories, it is not an academic question, but one 
which is highly practical, underlying, as it does, in one 
way or another, nearly every public question and 
nearly every bill which is introduced in, or statute 
which is enacted by, our legislatures and the congress. 
The subject is so vast that I will not have time to do 
more than outline the philosophy of individualism. The 
first three constitutions adopted by the State of Flor- 
ida contained in the Declaration of Rights this state- 
ment: “The frequent recurrence to fundamental prin- 
ciples is absolutely necessary to preserve the blessings 
of liberty.” So, I have respectable authority for the 
prepriety of a paper of this kind. 

I am free to confess at the start that I incline to 
agree with the school of political economists and phil- 
osophers who believe that in considering the question 
of the basis of civil government, its proper sphere and 


_ permanency cf operation, we must begin with the in- 


dividual. The individual is primary; government, 
though vitally important, is secondary. The individual 
could exist, after a fashion, without either society or 
government, but neither society nor government could 
exist without the individual. Individuals form the raw 
material, or rather the essential units, out of which 
both society and government are created, and, quoting 
from the immortal Declaration of Independence, are 
“endowed by their Creator with certain unalienable 
rights.” As the Master said of the Sabbath, so might 
we say of civil government, the “government was 
made for man and not man for government”; and we 
might add, quoting again from the great Declaration, 
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“government derives its just powers from the consent 
of the governed.” 

The idea that society is everything, and the indi- 
vidual nothing,—that government or the State is an en- 
tity in and of itself, for which man was created and 
of which he is but a means to an end, whether these 
ends be moral or immoral, right or wrong,—is not 
founded upon fundamental principles. Not only must 
we begin with the individual, in the consideration of 
such questions, but we must also end with him, for it 
is for his highest development and protection that 
organized government exists. Governments do not make 
men and women, but men and women make govern- 
ments, and, generally speaking, the character of the 
government of any country at any given time is but 
a reflection of the composite character of the citizens 
of such country. And yet, it is also true, that the kind 
of government a people set up, and the way they op- 
erate it, reacts upon the character of such people, and 
has a vital influence upon their progress and develop- 
ment, either for good or ill. 

The doctrine of inidvidualism is founded upon the 
innate dignity of human nature. It trusts the individual 
to do some things that are noble and right without 
being compelled to do them by positive law. It recog- 
nizes that man is the supreme creation of the Infinite 
One, and that, as George Washington aptly said, there 
burns in the breast of each and every one a “spark of 
that celestial fire’ which raises man above the physi- 
cal world about him, and gives to him a sublimity of 
hope, an infinite variety of possibilities and a splendor 
of outlock, which defies definition and constantly 
bursts the bonds of artificial limitations. Hence it is, 
that the great body of the laws of all governments, past 
and present, worthy to be considered, are largely nega- 
tive in their prescriptions, merely pointing out some 
things that the citizen must not do, but not attempting 
to outline for him the myriad and incalculable number 
of fine, beneficent and courteous things which he shall 
or may do. 

Man is potentially greater and more important 
than either his physical or political environment. En- 
vironment influences life, but it cannot create it. En- 
vironment is important, but not primarily important. 
We all know of instances of men born and reared in 
evil and adverse surroundings, who have risen superior 
to their environment, and who have sought and secured 
a new and higher condition of life elsewhere, or who 
have conquered and changed the conditions of life in 
their native locality. Not only so, but history is full of 
‘the instances of men who have not only changed and 
elevated their own environment at the time, but that 
of a whole nation as well, both for that day and for 
subsequent generations. Thus a man may veritably cre- 
ate for himself a new environment, and not only for 
himself, but for others. There is no calculating the 
worth and power of the individual soul. It has been 


well said that nearly every instituticn is but the length- 
ened shadow of some one man. Personality is, and al- 
ways will be, a power of primary importance. And it 
grows best in an atmosphere of freedom, as distin- 
guished from tyranny. Emerson was probably quite 
near the truth when he said that “the main enterprise 
of the world for splendor, for extent, is the upbuilding 
of a man.” 

Nearly all reforms originate with some particular 
individual, and the value of all external reforms and 
institutions must be measured by how far they do or 
do not minister to the development and upbuilding 
of the individual citizen. The free and proper develop- 
ment of the individual makes for variety, for distinct 
and refreshing personalities, which are essential to the 
charm and strength of a civilization. There is danger 
and monotony in a forced uniformity. The tendency to- 
ward a wearisome uniformity seems to be in the air 
of recent years. 

The aim of government should not be to produce 
uniformity of character or of qualities or of material 
possessions among its citizenship, but to afford equal- 
ity of opportunity—a fair chance—to every citizen for 
self-development, with “equal rights to all and special 
privileges to none.” The real basis of government is 
mutual aid to self-development. The test of a civiliza- 
tion is the quality of its manhood and womanhood. If, 
by the mere writing of statutes and enactment of laws, 
we could produce a perfect citizenship, probably the 
problem would, ere this, have been settled, as we have 
some seventy thousand existing statutes in this land 
of ours already. But character is not produced by the 
mere writing of statutes, and coerced action, even when 
necessary for the general good, often loses its moral 
quality. Liberty is such a sacred thing, and so abso- 
lutely essential to the moral and spiritual growth of the 
individual, that, so long as it does not attempt to invade 
the liberty of others, it should be “‘handled with care,” 
as it were, by the strong though sometimes crushing 
compulsion of human laws. “We are often wrong,” 
wrote Victor Cousin, in substance, in his “Foundations 
of Law”, “in trying to prevent (by force of law) some 
of the evils which God himself permits. Souls may be 
sometimes corrupted by an attempt to purify them by 
force. I ought to respect your liberty. I have not even 
always the right to hinder you from committing a fault. 
Liberty is so sacred that, even when it goes astray, 
it deserves up to a certain point to be managed * * * 
I ought to respect your body, inasmuch as it belongs 
to you, and inasmuch as it is the necessary instrument 
of your person. * * * I owe respect to your goods, for 
they are the product of your labor; I owe respect to 
your labor, which is your liberty itself in exercise. 
Respect for the rights of others is called justice; every 
violation of a right is an injustice. Every injustice 
is an encroachment upon our person * * *; to retrench 
the least of our rights is to diminish our moral per- 
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son,—is at least, so far as that retrenchment goes, to 
abase us to the condition of a thing. * * * Justice, re- 
spect for the person in everything that constitutes 
the person, is the first duty of man toward his fel- 
low men.” 

There is danger in overemphasizing the matter 
of environment, important as it is. To over-emphasize 
such external conditions tends to make men lose sight 
of their personal accountability to the Almighty and to 
cast the blame for their sins and failures upon the 
government or the conditions existing in the society 
around them. The Scribes and Pharisees thought that 
they could build up a glorious religious and socal order 
by enforcing a uniform conformity to an elaborate sys- 
tem of rules and regulations founded upon the laws of 
the Old Testament, but greatly elaborated, and dealing 
necessarily with the outward life. The tendency of such 
a system toward hypocrisy was inevitable, neglecting 
as it did the inner spiritual life of the individual. It 
failed. 

Neither moral codes, nor human laws alone, can 
save men. If you will reflect for a moment, you will 
acknowledge that most of the troubles or wrongs which 
have been inflicted upon your own life came not from 
defects in our laws or governmental conditions, but 
from wrong thinking and wrong conduct, either in 
yourself or in other individuals, or both. “What is 
saving?” wrote Matthew Arnold; and then he answer- 
ed it in these words: “Our institutions, says an Amer- 
ican; the British Constitution, says an Englishman; the 
civilizing mission of France, says a Frenchman; but 
Plato and the Sages say: ‘To love righteousness and 
to be convinced of the unprofitableness of iniquity.’ 
Isaiah and the prophets said that what is saving is 
‘to order one’s conversation aright, to cease to do evil 
and to delight in the law of the Eternal’ * * * Now the 
matters just enumerated do not come into the heads of 
the most of us, I suppose, when we are thinking of 
politics, but the philosophers and prophets maintain 
that these matters and not those things of which the 
heads of politicians are usually full, do really govern 
politics and save or destroy states. They save or destroy 
them by a silent, inexorable fatality”. In other words, 
the moral and spiritual character of the people is the 
supreme determining factor in the ultimate destiny of 
_ the nation. 

The importance of individualism increases the 
higher we ascend in the scale of rights involved. I might 
tolerate a statute prescribing the kind of plumbing that 
I shall use in constructing my dwelling, but a statute 
which prescribed the Church I should join or the re- 
ligious doctrine that I must accept, would be intoler- 
able, and, I am glad to say, in our country, unconsti- 
tutional also. And yet it was not always so even in our 
own country. It is hard for us now to realize that our 
forefathers, fleeing from religious persecution in the 
old country, were not long in setting up a system of 


religious persecution in this country. In Massachusetts, 
and other American colonies, particular observances 
of the Sabbath were enforced with heavy penalties and 
there were so many different invasions of religious 
liberty by the several colonies that time will not suf- 
fice to mention but one or two. In Virginia, a statute 
was adopted excluding all Quakers from the colony, and 
providing that if they came back for the second or 
third time the death penalty should be imposed. In 
Massachusetts, in the early days, no man was qualified 


-to vote unless he was a member of the Congregational 


Church, and if he failed to pay his assessed dues to 
the Church, he was placed in stocks and the minister 
permitted to hold an hourglass concentrating the rays 
of the sun upon his flesh for a certain number of 
minutes. Sunday laws were enforced with a rigor that 
would have made glad the heart of the ancient Phari- 
sees. Those who were supposed to be witches were 
burned at the stake to the number of twenty, upon 
the supposed authority of a isolated and misunderstood 
sentence somewhere in the Bible that I do not now 
recall. Instead of trying to make good men and good 
women and trusting them to make a good government, 
some of the churches endeavored to reverse this well- 
tested principle by trying first to make good govern- 
ment according to their ideas of good government, 
and then trusting a good government to make a good 
people by the force and compulsion of human law. 


One of the most inspiring chapters in history was 
the manly fight which Roger Williams made for the 
religious liberty of the individual in New England; and 
to his credit be it said that Thomas Jefferson, against 
bitter opposition, waged a similar fight along some- 
what different lines in Virginia, and secured the pass- 
age of the famous “statute of religious liberty,” which 
he considered one of the three greatest achievements 
of his life. In his “Notes on Virginia,” Jefferson re- 
cited the various punishments for various relgious of- 
fenses which were contained in the Virgiina statutes, 
and then made some comments thereon from which I 
beg to quote a few sentences: “The error seems not 
sufficiently eradicated, that the operations of the mind, 
as well as the acts of the body, are subject to the 


‘coercion of the laws. But our rulers can have no author- 


ity over such natural rights, only as we have submit- 
ted to them. The rights of conscience we will never 
submit, we could not submit, we are answerable for 
them to our God. The legitimate powers of government 
extend to such acts as are injurious to others. But it 
does me no injury for my neighbor to say that there 
are twenty Gods or no God. It neither picks my pocket 
nor breaks my leg. It might be said his testimony in 
a court of justice cannot be relied on. Reject it then, 
and be the stigma on him. Constraint may make him 
worse by making him a hypocrite, but it will never 
make him a truer man. It may fix him obstinately in 
his errors but will not cure them. Reason and freé in- 
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quiry are the only effectual agents against error. * * * 
It is error alone that needs the support of government. 
Truth can stand by itself. Subject opinion to coercion; 
whom will you make your inquisitors? Fallible men; 
men governed by bad‘passions, by private as well as 
public reasons? And why subject it to coercion? To 
produce uniformity. But is uniformty of opinion de- 
sirable? No more than of face and stature. Introduce 
the bed cf Procrustes then, and as there is danger that 
the large men may beat the small, make us all of a size, 
by lopping the former and stretching the latter * * *. 
What has been the effect of coercion? To make half the 
world fools and the other half hypocrites * * * . Reason 
and persuasion are the only practicable instruments (in 
matters of religion). To make way for these, free in- 
quiry must be indulged.” 

It was, indeed, strange that those who called them- 
selves followers of Christ should have resorted to force 
to enforce on others their religious tenets. They should 
have been the last to fall into this error. When the 
Christ came to this world, the State was everything 
and the individual had very little consideration. The 
doctrine of individual rights and religious liberty was 
almost unknown. It might well be said with all rever- 
ence that Jesus discovered the individual. His supreme 
appeal was to the individual soul. He came to found his 
Kingdom in the hearts of men. He who conquers the 
heart rules the whole man. He emphasized the inner 
life of the spirit and sought the aid of no human gov- 
ernment to enforce his commands or propagate his 
Gospel. He recognized the free agency of man and never 
once resorted to force or compulsion to get any man to 
accept his Gospel. His method of appeal assumed that 
an enforced religion was no religion at all. But the 
world, and even the Church has been slow in coming to 
a realization of the great truth that religious belief is 
one of the matters that is entirely outside the proper 
sphere of human governments. The fight that Thomas 
Jefferson made in Virginia, and that Roger Williams 
had already made in Massachusetts and Rhode Island, 
was taken up by brave and courageous spirits in the 
other colonies, and when our forefathers came to write 
the Constitution of the United States they settled this 
question, which had wrought so much carnage and ruin 
for centuries, by embracing in that Constitution this 
historical language: “Congress shall make no law re- 
specting the establishment of religion or prohibiting 
the free exercise thereof,” etc.; which provision in the 
first of the ten amendments was afterward embodied 
in substance, and frequently in stronger language, in 
practically all of the state constitutions. 

Turning, as briefly as may be, to the development 
of the theory of individualism as regards civil liberty 
in other fields, it might be noted that this theory had 
its vogue mainly during the latter part of the eigh- 
teenth and the first half of the nineteenth century, and 
was a natural reaction against the autocratic and op- 


pressive and paternalistic regime which had grown up 
during the middle ages, and which had its culmination, 
so far as our forefathers were concerned, during the 
reign of George III, in England. Under this paternal- 
istic regime, personal liberty was unduly restricted. In- 
dividualism was dwarfed and the citizen was hardly 
free to think for himself. His goods were subject to 
arbitrary seizure, his house to arbitrary search, his 
person to imprisonment for debt. The few were booted 
and spurred to ride, the masses were bridled and rid- 
den. As a side light on the state of affairs then obtain- 
ing, there is carved on a stone in one of the old ceme- 
teries of England these lines: 

“The law imprisons man or woman 

Who steals a goose from off the common, 

But turns the greater culprit loose, 

Who steals the common from the goose.” 

I might add that there be some who think these 
lines are still applicable in particular cases now and 
then. Just as the Reformation had asserted the religi- 
ous rights of the individual, so, to my mind, it was 
the old Barons and their clans, who, enraged at the 
encroachments of monarchy and the oppressions of 
King John, and facing him at historic Runnymede and 
wringing from his reluctant hand his signature to Mag- 
na Charta, gave the first real impetus to the political 
doctrine of individual rights. Thus religous and political 
freedom developed together. Here it was that the idea 
took root that the indvidual had certain sacred rights 
and that there was a limit to the exercise of govern- 
mental authority. Here also we find the first definite 
statement that the citizen should not be deprived of 
life, liberty, or property without due process of law. 
No doubt these old Barons were thinking more of put- 
ting a check to absolutism and paternalism than of lay- 
ing the foundation of the subsequent development of 
individualism. It was from such conditions as those 
that the erroneous idea got rooted in the minds of men 
that government was something antagonistic to their 
individual interests, and so, when the colonists in 
America came to form our State and Federal consti- 
tutions, they were careful to enumerate all of the 
limitations of Magna Charta and to number other 
things which government should not interfere with. 

Thus these rights of person and property have 
their roots deep in the past, and in the instincts of 
human nature, as real now as in the days of our fore- 
fathers. In the case of State v. City of Stuart, 97 Fila. 
103, 120 So. 335, the Supreme Court of Florida said: 

“Primacy of position in our State Constitu- 
tion is accorded to the Declaration of Rights. It 
comes first, immediately after the preamble. These 

Declarations, comprising 24 short but incisive sec- 

tions, include the following provisions: Section 1. 

‘All men are equal before the law, and have cer- 

tain alienable rights, among which are those of 

enjoying and defending life and liberty, acquir- 


ing, possessing and protecting property, and pur- 
suing happiness and obtaining safety.’ (Here we 
have an implied guarantee of the equal protection 
of the laws, at least as to the class of rights men- 
tioned, similar to that expressly given in the Four- 
teenth Amendment to the Federal Constitution. 
See A. C. L. v. City of Lakeland, 115 So. 669, text 
685.) In Section 2 it is said that ‘government is in- 
stituted for the protection, security and benefit of 
the citizens.’ Section 4. ‘All courts in this State 
shall be open, so that every citizen for any injury 
done him in his lands, goods, person or reputation 
shall have remedy by due course of law, and right 
and justice shall be administered without sale, de- 
nial or delay.’ Section 12 provides that ‘No person 
—shall be deprived of life, liberty or property 
without due process of law; nor shall private prop- 
erty be taken without just compensation.’ And 
Section 22 guarantees ‘the right of the people to 
secure in their persons, houses, papers and effects 
against unreasonable seizures and searches.’ The 


24 that, ‘This enumeration of rights shall not be 
construed to impair or deny others retained by the 
people.’ ” 

“It is significant that our Constitution thus com- 
mences by specifying those things which the State gov- 
ernment must not do, before specifying certain things 
that it may do. These Declarations of Rights—those 
omitted as well as those above quoted, have cost much, 
and breathe the spirit of that sturdy and self-reliant 
philosophy of individualism which underlies and sup- 
ports our entire system of government. No race of hot- 
house plants could ever have produced and compelled 
the recognition of such a stalwart set of basic prin- 
ciples, and no such race can preserve them. They say 
to arbitrary and autocatic power, from whatever offi- 
cial quarter it may advance to invade these vital rights 
of personal liberty and private property: ‘Thus far 
shalt thou come, but no farther.’ They constitute a lim- 
itation upon the powers of each and all the departments 
of the State Government. Thus no department, not even 
the legislative, has unlimited power under our system 
of government. These declarations even limit to some 
extent, the exercise of the tremendous, but inhrent and 
well established, powers of taxation and eminent do- 
main.” 

As above stated, in the early days of America, 
there were some who came to regard government as a 
necessary evil—the less of it the better. In inidvidual 
liberty, they believed that they had found the solvent of 
all social difficulties. They inclined to the purely nega- 
tive idea of government and regarded it merely as a re- 
pressive agency to restrain interference with individual 
rights. The philosophy of Jeremy Bentham—free and 
unrestrained competition and freedom of private con- 
tract—became the dominant industrial philosophy. 


declarations close with the adminition in Section 


84 FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


They put the emphasis of law almost entirely upon 


_ individual right. The correlative of individual duty to- 


ward society and the government was all but ignored. 
This negative idea of government found frequent ex- 
pression in the organic law of many of our states. For 
instance, we find a section in the Constitution of Ala- 
bama which has come down from former years, which 
reads as follows: “The sole object and only legitimate 
end of government is to protect the citizen in the enjoy- 
ment of life, liberty and property, and when the gov- 
ernment assumes other functions, it is usurpation and 
oppression.” It would require a very liberal construc- 
tion, indeed, of this theory of government to uphold 
the existence of many of those positive exercises of 
State and Federal power, benevolent and ministrant in 
their nature, such as Agricultural Departments, De- 
partments of Labor and Industry, of Commerce, or 
Child Welfare, of Education, and others of similar na- 
ture. Under the sway of this idea of government as a 
ministrant agency, the number of departments, bu- 
reaus, and commissions, which have already sprung up 
in the exercise of this positive or paternalistic side of 
governmental activities, have already created such a 
horde of officeholders and such an enormous expense, 
with its accompanying burden upon the taxpayer, that 
it has become a live and pressing question as to just 
how far the sphere of government should be extended 
in this direction. 


Perhaps Thomas Jefferson was the ablest expon- 
ent cf individualism in its best sense, and also of local 


self-government, and carried them each as far, perhaps 
as might be done with safety. While it would be an in- 
justice to impute to him hostility to government itself, 
for it was, in his view, the most important of human 
necessities, yet it cannot be doubted that the animating 
principle of his political philosophy was individual lib- 
erty accompanied by a_ jealousy of all governmental 
power in whomsoever vested. This led him to oppose 
concentration of power and to favor the delegation of 
as little power as possible to government, for fear that 
it would be abused. He said, on one occasion: “The way 
to have a good safe government, is not to trust it all to 
one; but to divide it amcng the many, distributing to 
every one exactly the functions he is competent to. Let 
the National government be entrusted with the defense 
of the Nation, and the Foreign and Federal relations; 
the State government with civil rights, laws, police, 
and administration of what concerns the State gener- 
ally ; the counties with the local concerns of the coun- 
ties, and each ward with the direct interests within 
itself. It is by dividing and subdividing these republics 
from the great National one down through its subor- 
dinations until it ends in the administration of every 
man’s form and affairs by himself; by placing under 
everyone what his own eye may superintend; that 
all will be done for the best. What has destroyed lib- 
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erty and the rights of man in every government which 
has ever existed under the sun? The generalizing and 
concentrating of cares and powers into one body, no 
matter whether of the autocrats of Russia or France 
or of the aristocrats of a Venetian Senate.” 


Verily, Jefferson was neither socialist nor patern- 
alist. In his first inaugural address, Jefferson summed 
up his ideas of what our government should be, clos- 
ing with these words: “Still one thing more, fellow cit- 
izens, * * * a wise and frugal government, which shall 
restrain men from injuring one another, shall leave 
them otherwise free to regulate their own pursuits of 
industry and improvement, and shall not take from the 
mouth of labor the bread it has earned.” And another 
time he said: “The legitimate powers of government 
extend to such acts only as are injurious to others.” 


At a slightly later period in England, Buckle, auth- 
or of that remarkable book, “History of Civilization in 
England,” said: “Liberty is the one thing most essen- 
tial to the right development of individuals and to the 
real grandeur of nations * * *. Liberty is not a means 
to an end, it is an end in itself. To secure it, to enlarge 
it, and to diffuse it, should be the main object of all 
social arrangements and all political contrivances, * * *. 
it is the foundation of all self-respect, and without it 
the great doctrine of moral responsibility would degen- 
erate into a lie and a juggle. It is a sacred deposit and 
the love of it is a holy instinct engraven on our hearts.” 

Victor Cousin, of France, writing at about the 
same time, said: “Liberty does not consist of doing 
whatever we will, but what we have a right to do. What 
scciety represses is not liberty, but passion, license. 
Liberty is to be respected, provided it injure not the 
liberty of another. From the necessity of repressing 
springs the necessity of a constituted repressive force. 
That force should be adequate, impersonal, and disin- 
terested—hence government. It is the right of self-de- 
fense transferred to a public force, * * * government is 
justice armed with force.” 


At about the same time, John C. Calhoun, speak- 
ing in the United States Senate, said: “Of the few na- 
tions who have been so fortunate as to adopt a wise 
constitution, still fewer have had the wisdom long to 
preserve one. It is harder to preserve than to obtain 
liberty. After years of prosperity, the tenure by which 
it is held is but too often forgotten.” Contemporane- 
ously with Jefferson, we find his great opponent, Ham- 
ilton, the Apostle of strong government, writing in the 
Federalist as follows: “In a government for durable 
liberty, not less regard must be paid to giving the 
Magistrate the proper dignity of authority to execute 
the laws with vigor, then to guard against encroach- 
ment upon the rights of the community, as too much 
power leads to despotism, too little leads to anarchism, 
and both eventually to the ruin of the people.” 

Van Humbolt, in his book on the “Sphere and Du- 


ties of Government,” published in 1854, reached this 
conclusion: “It follows that from the proper sphere of 
government, we should eliminate all solicitude on the 
part of the state for the positive welfare of the citizens, 
and the state should not proced a step further than is 
necessary for the mutual security of its citizens and 
protection against foreign enemies. For with no other 
object should it impose restrictions on freedom.” 

But this somewhat narrow view of the sphere of 
government which wculd eliminate all solicitude on the 
part of the state for the positive welfare of the citizens, 
and the state should not proceed a step further than is 
necessary for the mutual security of its citizens and 
protection against foreign enemies. For with no other 
object should it impose restrictions on freedom.” 


But this somewhat narrow view of the sphere of 
government, which would eliminate the post office and 
the public school, was not shared by many of cur elder 
statesmen. John C. Calhoun, in a speech in the Sen- 
ate in 1848, said: “Society can no more exist without 
government than man without society. It is the polit- 
ical, then, which includes the social * * *. It is the one 
for which his Creator formed him, into which he is 
impelled irresistibly, and in which only his race can 
exist and all his faculties be fully developed. Such be- 
ing the case, it follows that any, even the worst form 
of government, is better than anarchy, and that indi- 
vidual liberty or freedom must be subordinate to what- 
ever power may be necessary to protect society against 
anarchy within or destruction from without; for the 
safety and well-being of society are as paramount to 
individual liberty as the safety and wellbeing of the 
race are to that of individuals; and in the same pro- 


_ portion the power necessary for the safety of society is 


paramount to inidvidual liberty. On the contrary, gov- 
ernment has no right to control individual liberty be- 
yond what is necessary to the safety and wellbeing of 
society.” 

The great political economist, John Stuart Mill, 
gave his views on this subject in this language: “The 
sole end for which mankind are warranted, inidvidually 
or collectively, in interfering with the liberty of action 
of any of their number, is self-protection. The only pur- 
pose for which power can be rightfully exercised over 
any member of a civilized community against his will 
is to prevent harm to others. His own good, either phys- 
ical or mental, is not sufficient warrant. He cannot 
rightfully be compelled to do or forbear because it 
would be better for himself to do so, because it would 
make him happier, because, in the opinion of others, it 
would be useful or even right. There are good reasons 
for remonstrating with him, cr reasoning with him, or 
persuading him, but not for compelling him or visiting 
him with any evil in case he does otherwise. To jus- 
tify that, the conduct from which it is desired to deter 
him, must be calculated to produce evil to someone else. 
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The only part of the conduct of anyone, for which he 
is amenable to society, is that which concerns others. 
In the part which concerns himself, his independence 
is, of right, absolute. Over himself, over his own mind 
and body, the individual sovereign. If anyone does an 
act hurtful to others, there is a prima facie case for 
punishing him by law. There are also many positive 
acts for the benefit of others which he may rightfully 
be compelled to perform; such as to give evidence in a 
Court of Justice; to bear his share of common defense; 
or any other joint work necessary to the interest of 
the society of which he enjoys the protection * * *. 
In all things which regard the external relations of the 
individual, he is de jure amenable to those whose in- 
terests are concerned, and if need be, to society as their 
protector. But the only freedom which deserves the 
name is that of pursuing our own good in our own way 
so long as we do not attempt to deprive others of 
theirs, or impede their efforts to obtain it.” 

Former President Woodrow Wilson, in his work 
on “The State,” said: ‘Society is an organic association 
of individuals for mutual aid. Mutual aid to what? To 
self-development. The hope of society lies in infinite 
individual variety, in the freest possible play of indi- 
vidual forces; only in that can be found that wealth of 
resource which constitutes civilization with all its ap- 
pliances for satisfying human wants and mitigating hu- 
man suffering, with all of its incitements to thought 
and spurs to action. * * *. The individual must be as- 
sured the best means, the fullest opportunities, for 
complete self-development, but the most indispensable 
conditions for self-development government alone can 
supply.” 

Further carrying out his thought, Mr. Wilson goes 
on to show that in order to insure this equality of op- 
portunity, it is the duty and proper function of govern- 
ment to dominate and regulate monopolies and combin- 
ations which threaten the rights of the individual citi- 
zen, but he reaches the conclusion that the State’s func- 
tions should cease where co-operation on the part of 
society to control combinations ceases to be imperative 
for the general good. 

From the above quotations from profound think- 
ers, I think we may get much light on the subject under 
discussion, but we have also, no doubt, received the im- 
pression that most of them believed that in order to 
secure adequate powers of government, the individual 
must surrender a large portion of his inherent natural 
rights. This theory is specifically combatted by some of 
‘the authorities above quoted, and also by Sir William 
Blackstone in his Commentaries, and by Herbert Spen- 
cer, in his “Social Statistics,” and also by a political 
writer not so often quoted but perhaps as profound a 
thinker on such subjects as this country has produced, 
namely, Alexander H. Stephens, of Georgia, whose 
strength with the Southern people was so great that al- 
though he bitterly opposed secession, he was elected 


Vice-President of the Confederate States. On June 7, 
1816, Thomas Jefferson wrote from “Monticello” that 
“our Legislators are not sufficiently apprised of the 
rightful limits of their power; that their true office is 
to declare and enforce only our natural rights and du- 
ties, and to take none of them from us. No man has a 
natural right to commit aggression on the equal rights 
of others, and this is all from which the laws ought 
to restrain him; every man is under the natural duty 
of contributing to the necessities of society, and this 
is. all the laws should enforce on him; and no man hav- 
ing a natural right to be the judge between him and 
another, it is his natural duty to submit to the umpir- 
age of an impartial third. When the laws have declared 
and enforced all this, they have-fulfilled their func- 
tions; and the idea is quite unfounded that on enter- 
ing into society we give up any natural right. The trial 
of every law by one of these texts would lessen much 
the labors of our legislators and lighten equally our 
municipal codes.” 

Quoting Blackstone, Herbert Spencer argued at 
length and with his usual ability in behalf of this po- 
sition, hs text being “Every man has the right to do 
whatever he wills, provided that in the doing thereof 
he infringes not the equal right of any other man.” 
The same political doctrine is expressed by Alexander 
H. Stephens, in this language: “Many writers maintain 
that individuals, upon entering into society, give up or 
surrender a portion of their natural rights. This seems 
to be a manifest error. In forming single societies or 
states, men only enter into a compact with each other 


—a social compact—either express or implied, as be- 


fore stated, for their mutual protection in the enjoy- 
ment by each of all their natural rights. The chief ob- 
ject of all good governments, therefore, should be the 
protection of all the natural rights of their constitu- 
ent members. No person has any natural right wan- 
tonly to hurt or injure another. The object of govern- 
ment is to prevent and redress injuries of this sort; for, 
in a state of nature, without the superior restraining 
power of government, the strong would viciously im- 
pose upon the weak.” 

It is true that during the era when individualism 
had its fullest recognition in our country, there grew 
up outside of the law forces which tended to limit and 
restrict indvidual rights and equality of opportunity, 
such as monopolies and trusts and large combinations 
of capital and labor, and it became necessary for the 
strong arm of the government to intervene to protect 
the public from extortion and imposition. This caused 
many of our political thinkers to conclude then, as 
many do now, that individualism was at an end, and 
that a system of state socialism was at hand. Not so, 
however. The practical political sagacity of our country 
was equal to the occasion and laws were devised for the 
dissolution of combinations in restraint of trade, the 
curbing of monopolies and the regulation of the rates 
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and practices of public utilities dealing in the prime 
necessities of life, such as transportation, light, water, 
the telephone and the telegraph. The American people 
then reached the conclusion that private ownership 
coupled with public supervision and regulation of all es- 
sential public utilities was, generally speaking at least, 
the best solution of the problem in that field and af- 
forded to the individual that protection in the enjoy- 
ment of life, liberty, and property, which, acting single 
and alone, he was powerless to secure; and thus the so- 
lution was founded upon one of the prime principles of 
individualism. Whether the same principle should be 
extended to all large industrial combinations, dealing 
with the production and distribution of the necessities 
cf life, especially so if the anti-trust laws are to be re- 
pealed, is one of the problems now before this country. 
I have no doubt that the political sagacity of our people, 
and of our statesmen, will again prove equal to the oc- 
casion, and that these problems will be worked out 
with justice and fairness to large corporations and co- 
operative organizations, on the one hand, and the gen- 
eral public, which means the individual citizen many 
times multiplied, on the other; and that this solution 
will also be entirely consistent with the fundamental 
principles of individualism, as guaranteed by our Fed- 
eral and State constitutions. 

It is true that the solution of such problems has 
involved a modification of the old theory of entire 
freedom of contract, because by reason of modern 
developments, it was found that the inidvidual citizen, 
acting alone, was not on an equality in dealing with 
certain conditions, or with certain large organizations 
or combiations which produced the necessities of life 
which he was compelled to have, or the transportation 
of which he was compelled to avail himself. He had to 
contract under duress, as it were. So, in order to pre- 
serve equality of opportunity and protect the inidvid- 
ual citizen against those who were in a position to 
take undue advantage of him, the law stepped in and 
established equality by law. The usury laws, child labor 
laws, laws regulating the rates of public utilities, laws 
limiting the hours of service in certain hazardous oc- 
cupations, are instances of efforts in this direction. 
This system, fairly and properly administered, is not an 
invasion of individualsm, but a protection of it. It 
might be said that our experience thus far has es- 
tablished the principle, that it is the duty of govern- 
ment to see that its individual citizens, as far as is 
practicable, have equality of opportunity for self-de- 
velopment, and that when any individual or combina- 
tion of inidviduals acquire the power to coerce the pub- 
lic—which means the average individual citizen—in 
any matter absolutely essential to the life, liberty or 
property of the individuals composing the public, such 
power shall be subject to governmental regulation. This 
is, after all, only a protection of the citizen in his rights 
of life, liberty and the pursuit of happiness—a new ap- 


plication of an old principle. 

The wonderful power and advantage of co-opera- 
tion or combination in many fields of effort has been 
too well proven to admit of question. Like fire, co-op- 
eration, properly controlled, is a great servant of the 
public, but, like fire, when uncontrolled, it may become 
destructive and injurious to the public, and hence to 
the individual citizen. Time will not permit of discus- 
sion of methods or details, but suffice it to say that 
for the protection of the individual in the enjoyment of 
life, liberty, and property, the power must reside some- 
where to say to these great organizations, whether of 
capital or labor, “so far shalt thou go, but no farther.” 

On the one hand, we have extreme individualists 
who cry constantly to government, “hands off,” “lais- 
sez faire,” who look upon every act of government 
with jealousy, and on the other hand, those who, with 
equal extremeness of view in the opposite direction, 
would have society fondly lean upon government for 
guidance and assistance in every affair of life. Some- 
where between these two extremes, we shall, no doubt, 
find the safe middle ground which makes for true 
progress, without sacrificing either the valuable prin- 
ciplye of co-operation, or the vital principle of individ- 
ual liberty. 

Far be it from me to belittle the sphere and dig- 
nity of government. There are many valuable institu- 
tions which go to the making of our wonderful civili- 
zation, which, in spite of all its faults, is the best that 
the world has ever seen. Among such we might mention 
the family, the church, our educational institutions and 
public libraries, the various fraternal orders and asso- 
ciations for benevolent purposes, the co-operative or- 
ganizations of farmers and of capital and labor, our 
free and enlightened press, our great systems of trans- 
portation and public highways, our various civic organ- 
izations, including our Bar Associations and the like; 
but as our government is the paramount organ of so- 
ciety that binds us all together, and to which all in- 
dividuals and associations of individuals owe patriotic 
and enthusiastic allegiance, constituting as it does the 
one great cohesive and co-ordinating force which makes 
possible the continued existence of all these various 
agencies, promoting that splendid harmony of variety 
which is as the music of the spheres, it should be 
recognized as the most important of all human agencies 
for our progress and happiness—the central sun of our 
social system. 

e But we must not neglect the human equation— 
the individual citizen. It has been said that: “Material- 
ism coarsens, petrifies everything, makes everything 
vulgar. To crush what is spiritual, moral, human, to 
become mere wheels of the great social machine, in- 
stead of perfect individuals, is to make society and 
not conscience the center of life; to enslave the soul 
of things—this is the dominant drift of our epoch.” 

In closing, permit me to say that under the fun- 
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damental principles of our wonderful American system 
of government, as expressed in our national and state 
constitutions, we can work out all these problems 
without forsaking a single one of such fundamental 
principles, and that in so doing we will find that in 
the ultimate whatever is injurious to the individual 
is injurious to society and the state, and that there 
is in reality no conflict between liberty and authority, 
individualism and government. Let us give to socety 
and to the state their just dues, but let us also main- 


to develop a race of hot-house plants, or a people of 
monotonous uniformity. Thus only can genuine moral 
stamina and true manhood rise to its full proportions. 
There is a point beyond which the infringement up- 
on individual right and liberty should not go, even for 
the supposed common good. Individual liberty, breath- 
ing through the Declaration of Independence, blood- 
bought by the Revolution and to a large extent crystal- 
ized into our Constitutions, both Federal and State, in 
spite of its frequent abuses and excesses, has kindled 


tain the just rights of the individual. We do not need . 
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that laudable individual ambition, enterprise and ini- 
tiative, and nourished the growth of those great 
pioneer personalities, which have made out of a vast 
wilderness this glorious country of ours, as it stands 
today, politically, morally, and industrially, the great- 
est and most promising of the modern world. The fun- 
damental principles which have made this possible are 
worth preserving. And thus we can say with the poet: 

“Thou, too, sail on, O Ship of State! 

Sail on, O Union, strong and great; 

Humanity with all its fears, 

With all the hopes of future years, 

Is hanging breathless on thy fate. 

We know what Master laid thy keel, 

What Workman wrought thy ribs of steel; 

Sail on, nor fear to breast the sea— 

Our hearts, our hopes, are all with thee— 

Our hearts, our hopes, our prayers, our tears— 

Our faith, triumphant o’er our fears, 

Are all with thee, are all with thee.” 
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SHORTCOMINGS IN THE ADMINISTRATION BANKRUPTCY ACT 
By HERBERT U. FIEBELMAN, Miami, Florida. 


The manager of a prominent affiliate of the Na- 
tional Association of Credit Men, speaking recently at 
a meeting in the Middle West, is reported to have said 
with respect to the effect of the proposed bankruptcy 
amendment: 


“The lawyer engaged in legitimate practice 
will not be deprived of his income. It (the pro- 
posed bankruptcy amendment) will hit only those 
who, upon hearing of a creditors’ meeting or as- 
signment, rush to collect three claims totalling 
$500.00, in order to get a bankruptcy fee.” 


And thus this official was in favor of the proposed 
bankruptcy amendment. We do not know how wide- 
spread is the alleged “evil” in the jurisdiction over 
which this manager presides. We have heard it said 
on many occasions that the practice to which the of- 
ficial alludes is prevalent, but the wide experience of 
the bar would prove the contrary to be true. Neverthe- 
less, assuming the manager has sensed an existing evil, 
the question then arises, will the proposed bankruptcy 
amendment cure the evil? The official is in favor of 
the proposed amendment, evidently because it will 
cure the evil, and yet there is not a jot or tittle in the 
Hastings Bill which makes it more difficult for an un- 
scrupulous lawyer “upon hearing of a creditors’ meet- 
ing or assignment” to “rush to collect three claims 
totalling $500.00 in order to get a bankruptcy fee.” In 
fact, the proposed amendment facilitates the filing of 
petitions, in that an additional act of bankruptcy is 
provided. (Section 3, of the bill.) 

In other words, if the reason given by the official 
of the National Association of Credit Men for accept- 
ing the proposed amendment be sound, then we may 
expect demand for additional amendments, after the 
Hastings Bill will have become law. 

I allude to this argument because of the evident 
fact that the official is for the bill, but really does 
not know why. Many good people are favorably in- 
clined to the bill—people who blindly turn to the first 
relief afforded. There are many people zealously advo- 
cating the proposed law, who display the same ignor- 
ance of its contents. They know there are small divi- 
dends in bankruptcy. They know it is hard to put a 
man in bankruptcy. They know the price of a receiver 
generally runs high in depleted assets through the risk 
of a substantial bond, the expense and delay, and the 
like. They know that some wilful bankrupts get away 
with downright stealing. They know that these and 
other things exist, and they think that any change in 
the law will be an improvement. It cannot be worse. 


Said a high official of a national trade organiza- 
tion: 

“Since any Bankruptcy Act is necessarily a 
business law, what good reason is therefor failure 
to change the law to suit and meet the demands 
of existing conditions. At any rate, the country has 
everything to gain and nothing to lose because 
administrations under the present Act are such 
that a total loss would not make a great deal of 
difference.” 

It is my purpose in this article to contend that 
dividends to general creditors will not be enhanced 
and such evils as now exist in bankruptcy administra- 
tion will not be cured if the Hastings Bill becomes 
law. Students of bankruptcy practice must of necessity 
admit that such complaint as exists is necessarily in- 
volved in the small returns to creditors. Statistics 
supplied in the April, 1932, issue of the Journal of the 
National Association of Referees in Bankruptcy on 
pages 134-5 show that the average dividend for the 
fiscal year ended June 39, 1931, to general creditors 
was 5.21%. It is surprising to note that this divi- 
dend in fact represents 40.91 cents of each dollar re- 
ceived in court! When the dividends for 5% were re- 
ceived, naturally, the first re-action was to curse the 
bankruptcy act and everybody identified with its ad- 
ministration. The truth of the business is that the 
bankruptcy act is not to blame for the small divi- 
dends, which are primarily caused by two factors: 

First: Delay in taking into custody the assets of 

the estate. 

Second: The heavy charge imposed for landlords’ 

and materialmen’s liens and other priorities and 

by homestead exemptions and community prop- 
erty. 

As to the first cause, the existing bankruptcy 
law is untouched by the proposed amendment, with 
the exception of Amended Section 44, which provides 
as follows: 

“(b) Trustees of bankrupts’ estates shall be 
appointed after adjudication as follows: (1) If it 
appears from the schedules of a voluntary bank- 
rupt whose scheduled indebtedness does not ex- 
ceed $5,000, that there are assets above exemp- 
tions, the court shall promptly appoint a trus- 
tee; (2) if in an involuntary proceeding the bank- 
rupt has failed to file his schedules within the 
time prescribed in section 7, subdivision (b), and 
if within five days thereafter no list of credtors, 
with their addresses, has been submitted to the 
court, the court shall promptly appoint a trus- 
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tee; (3) in all other cases the creditors may at 
their first meeting appoint a trustee. If the cred- 
itors do not appoint a trustee the court shall do so, 
except as hereinafter provided in subdivision (c)”. 


The Hastings Bill in no other way undertakes to 
facilitate the appointment of a custodian or receiver 
before adjudication. Creditors must still demonstrate 
to the court “that it is absolutely necessary for the 
preservation of the estate that a receiver be appointed.” 
They still must run the risk in a contested matter of 
furnishing an indemnifying bond, and the chance of 
getting a 5‘~ dividend offers no inducement to cred- 
itors to supply such a bond in most cases. If the ad- 
ministration measure becomes law, there would still be 
the opportunity for a bankrupt to interpose a frivolous 
defense and demand a jury trial and, with the dockets 
of the court cluttered with prohibition cases, there 
would be the customary delay. 

Another hindrance to prompt and orderly liquida- 
tion of insolvent estates is the necessity of alleging 
a so-called act of bankruptcy, which frequently is a 
mere fiction and could in most instances, and by tech- 
nical rules, be exploded. 

If the proposed amendment were adopted in its 
present form, creditors would still have to cast about 
for the fiction of an act of bankruptcy. They would 
still have to resort to the present methods which tend 
toward collusion and subversive agreements, rather 
than to the litigation which bankruptcy contemplates. 
While creditors are still groping to find some pay- 
ment that may have been made, the assets are being 
depleted by last-minute sales or other emergency meas- 
ures. Nowhere does the administration bill reach this 
fault. 

With respect to the second difficulty of the ex- 
isting law in overcoming priorities and State laws, 
Congress can accomplish but little. It has control of the 
amount of priorities for wages, but even now the de- 
mand is that these priorities be increased to the ex- 
tent of including insurance premiums. There is no 
way that Congress can override the legislative will of 
the people in fixing the amount and extent of land- 
lords’ and materialmen’s liens and homestead exemp- 
tions and exemptions of the proceeds of life insur- 
ance, and the security afforded estates by entirety and 
community property. These are matters over which 
Congress has no control. We could adopt the most 
rigorous bankruptcy system in the world and we would 
not be able to overcome the allowances granted for 
these items by state constitutions and statutes, and 
it is the opinion of lawyers with wide experience in the 
bankruptcy court that dividends will never approximate 
the amount due unsecured creditors. 

The statistics provided in the April issue of the 
Journal of the National Association of Referees in 


Bankruptcy demonstrate beyond question that small 
dividends are not caused by the present law or the ad- 
ministration thereunder. For the fiscal year ended 
June 30, 1931, the bankruptcy court administered 
60,322 cases, involving $1,008,653,877.87 in liabilities. 
A sum of $89,535,070.23 was realized for creditors, 
from which $19,777,066.43, or 22.09% was consumed in 
administrative expenses. (The lawyers got 7.08%, and 
in the Southern District of Florida, 1.48%). From 
every dollar realized, 75.52% went to creditors of all 
classes. General or unsecured creditors got a divi- 
dend of 5.21% of their respective claims. In the Dis- 
trict Court of the United States for the Southern Dis- 
trict of Florida, creditors of all classes got 90.92% of 
every dollar, and the Court realized $9,317,533.08 from 
572 cases, a larger sum than was realized in 2315 cases 
in the Southern District of New York. Nevertheless, in 
the Florida court, the general creditors got a dividend 
only of 2.74%. 

The compilation of statistics reveals that of every 
dollar received by the bankruptcy court, 22c went 
to the cost of administration and 75c to creditors of 
all classes, including 34c to secured or priority cred- 
itors. Not an inconsiderable amount of money and prop- 
erty claimed as exempt or as community property, is 
beyond the reaches of administration. It is, there- 
fore, self-evident: 

First: That the bankruptcy courts administered 
well the assets turned over to the courts; 
that the officials connected with bankruptcy 
administration were economical during a most 
distressing period, and under the present 
schedule of rates, which will be increased un- 
der the new act, administrative costs 
amounted only to 22c on every dollar handled. 

Second: If the returns to creditors are to be in- 
creased, such additional returns must come 
from additional assets, and, to some degree, 
by reducing the wage priorities of the bank- 
ruptcy act, and through timely seizure of the 
estate, increase in the sizes of the estates will 
necessarily mean a proportionte reduction in 
the cost of administration. 

Certainly, there will be no reduction in the propor- 
tionate cost of administration without some means of 
the court gaining earlier custody of the assets, and 
an increase in the amount of compensation allowed the 
officials of the court, under the proposed law, will in 
no way contribute to the relief of the present difficulty. 

Truly it can be said that the Hastings Bill gives 
promise of no relief to unsecured creditors, and to this 
extent fails to hit the nail on the head. Dividends 
to general creditors will not be increased. If anything, 
they will be less. 
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EDITOR’S NOTE: 

As the Journal goes to press, the following amend- 
ments to the national bankruptcy act have been intro- 
duced and are pending: 

H. R. 12753 introduced by Mr. McKeown— 

To authorize amortization of debts by wage-earn- 

ers. 

S. 4921 introduced by Senator Hastings: 

To add Section 73, authorizing corporate re-organi- 

zations. 

S. 12786 and S. 12788 introduced by Mr. La- 

Guardia— 

To prohibit the appointment of corporations as 

trustees and receivers in bankruptcy. 

S. 4251 introduced by Senator Sheppard— 

To amend Section 70 to permit of sale of real es- 

tate by exchange for other property. 


SPECIAL REPORT OF COMMITTEE ON JUDICIAL 


REFORM AND LEGAL ADMINISTRATION 

Honorable T. M. Shackleford, Jr., 
President, Florida State Bar Association, 
Tampa, Florida. 

Dear Sir: 

As Chairman of the Committee on Judicial Admin- 
istration and Legal Reform I have submitted to the 
members of the Committee, in accordance with your 
request, the proposed amendments to the Federal Bank- 
ruptcy Act known as Senate Bill 3866, H. R. 9968, and 
have received expressions of opinion from all members 
of the Committee. 

The judgment of the Committee is unanimous that 
the proposed amendments as a whole are unwise and 
that our Association should unhesitatingly oppose the 
passage of the same. In taking this position we do not 
mean to say that the present Bankruptcy Act could 
not be improved nor that all of the changes proposed 
are entirely without merit. 

We have not considered it the duty of our Com- 
mittee to reconstruct the bill or to attempt to indi- 
cate what would be satisfactory, as we consider this 
to be the duty of the members of Congress them- 
selves after they have been advised of our views. While 
there are a number of minor objections which could be 
urged there are several so drastic and fundamental in 
their character that we unhesitatingly condemn any 
act which would embody these general principles. 

It is our opinion that the existing Bankruptcy Act 
is not so basically deficient as to warrant a complete 
structural change. Procedural changes generally are 
matters which should be dealt with in a conservative 
fashion and not by a complete revolution of a system 
so long and well established as our present bankruptcy 
law. 

The most fundamental and far reaching change in 


procedure is that which involves the creation of another 
federal bureau to be composed of administrators, ex- 
aminers, full time receivers and professional trustees, 
all of whom shall be under the supervision and control 
of officials located in Washington. It should be noted 
that nowhere in the act is it intimated that any of 
these officials should be licensed attorneys, much less 
attorneys experienced in the handling of bankruptcy 
proceedings. While there may have been many abuses 
of the present provisions by attorneys, particularly in 
the populous cities of our country where such matters 
cannot receive very close supervision of the courts, we 
are convinced that such abuses do not justify taking 
the handling of such matters out of the hands of law- 
yers and placing them in the hands of inexperienced 
laymen, whether they be selected by civil service or 
purely as a matter of political influence. In this con- 
nection, it should be borne in mind that the bar of this 
nation is a selected group of men. The process of se- 
lection tends to eliminate men of incompetence and 
lacking in moral character. The mere fact that unfor- 
tunately there are many who do not measure up to 
the high standards for which we strive does not jus- 
tify the conclusion that a group of laymen selected by 
federal office hilders will improve the standard of 
character of men charged with the responsibilities and 
duties of liquidating bankrupt assets. 


Attorneys are officers of courts as well as laymen 
and are under a solemn oath to perform their duties 
justly and in accordance with law and no better meth- 
od of selecting persons for this important work can be 
devised. 


The concentration of the supervision and power in 
a federal bureau of this character is, in our opinion, 
a vicious extension of the bureaucratic powers of the 
federal government. The administration of bankrupt 
assets, as a rule, is largely a local matter and can be 
handled by local persons familiar with the facts and 
circumstances relating to the same than by non-resi- 
dents, especially where the same ar merely political ap- 
pointees. 


It may be that full time receivers and professional 
trustees would tend to improve the situation in the 
larger communities where there is sufficient work to 
justify the same but, on the contrary, they might prove 
to be an intolerable burden in the smaller communities 
where the cost and expense of operation would far ex- 
ceed the fees which would otherwise be allowed under 
the present system. 

Another basic criticism of the Act relates to the 
creation of a committee of creditors who shall have al- 
most a complete authority over the administration of 
assets. While it might be possible to provide for such 
committee at the option of the creditors such a com- 
mittee should be compulsory. The rights of the credit- 
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ors can be better attended to by attorneys representing 
the same than by any committee of creditors. Our ex- 
perience is that when some creditors have an opportun- 
ity to administer the estate and thereby benefit them- 
selves it is very difficult for them to see that their 
operations will be detrimental to the interests of other 
creditors who do not have the power which would oth- 
erwise be vested in the committee as provided for un- 
der the proposed statute. 


Another radical innovation is the provision for sus- 
pended discharges and the power given to trustees to 
supervise bankrupts during the period of suspension. 
It is apparent that such provisions would necessarily 
apply more particularly to the smaller bankrupts and to 
individuals. This provision is not operative unless the 
estate will produce a dividend of 50c on the dollar. We 
can see no reason why this extreme provision should be 
applied to assets merely because some official or trus- 
tee may not administer the estate with sufficient wis- 
dom and economy to produce a dividend of 50c. 


Another provision of the proposed act which tends 
to eliminate attorneys is that which authorizes the con- 
sideration of discharge without the presentation of ob- 
jections by creditors. In other words, the entire grant- 
ing or refusal of this is made a duty of the court act- 
ing upon the recommendations, presumably, of the new 
bankruptcy officials. The granting or refusal of dis- 
charges is not a matter of such public interest as to 
justify a refusal of a discharge merely because of the 
objections of such a paid official who has no direct in- 
terest in the estate, when the creditors themselves may 
be entirely satisfied to permit such discharge. Judges 
are not omniscient nor can they be expected to consider 
carefully the rights of the parties unless they are pre- 
sented in an orderly fashion and somewhat in accord 
with the prevailing principles and procedure to which 
we have so long been accustomed. 


The provision authorizing trustees to sell property 
without proper public notice is a very dangerous power 
and one which could be easily abused, especially in the 
hands of officials appointed for a definite period of 
time and subject to removal only through the slow and 
cumbersome political processes. 

The provision authorizing assignments for the 
benefit of creditors and corporate reorganizations is 
purely cumulative. There may be opportunities where 
corporate reorganization could better be handled 
through a bankruptcy court and, so long as these pro- 
visions are not to be deemed exclusive of the equiable 
remedies to which creditors are entitled, may not be 
objectionable. 


CONCLUSIONS—In view of the foregoing, there- 
fore, we recommend: 


1. That the Florida State Bar Association disap- - 
prove of the proposed new bankruptcy act in its present 
form and announce its opposition to the fundamental 
changes above outlined. 


2. That the Bar Association express its confidence 
in the federal bench, bar and bankrutpcy officials of 
this district and in their ability to administer the af- 
fairs of bankrupts without the aid and supervision of 
a federal bankruptcy bureau. 


3. That this Association notify our representative 
in the Senate and in the House of Representatives of 
this position and request them to oppose the passage of 
the proposed act so long as it includes any of the 
vicious provisions to which attention has herein been 
called. 


(Signed) GILES J. PATTERSON, 
Chairman, Committee on Judicial Administration and 
Legal Reform. 


P 
J 
i 
ay. 
, 
4 
j 
= 
i 
4 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 93 


THE TORT LIABILITY OF MARRIED WOMEN 


By JAMES M. SMITH, Jr. 


Introduction 
Any discussion of the tort liability of married 


women must necessarily be concerned first with their 
liability as it exists under the common law. It is some- 
times said that a married woman is not liable for her 
torts; that her husband is alone liable. A slight review 
of the authorities reveals that this statement is inac- 
curate and misleading, for at common law she is liable 
jointly with her husband (1) for her pure, or simple, 
torts—as distinguished from those growing out of a 
breach of her attempted contract. The joint liability of 
the wife with the husband extends to alli of her pure 
torts, except those done in the presence of the hus- 
band and under his coercion. (2) 

The pure torts of the wife may be committed under 
either of the following situations: (1) where the hus- 
band was absent at the time and knew nothing about 
it, (2) where he was absent but the tort was done un- 
der his direction, (3) where the husband was present 
but the tort was done of the wife’s volition, (4) where 
the wife commits the tort in the presence of the hus- 
band and by his coercion. In the first three situations 
the wife is jointly liable with her husband, while in the 
last he alone is liable. (3) If the wife commits the tort 
in the presence of the husband, a presumption arises 
that she did it under his coercion, but this presumption 
may generally be rebutted, and then she may be hold 
jointly liable with the husband. (4) The fact that the 
husband is physically the inferior of the wife does not 
rebut the presumption of coercion. (5) 

What Constitutes “Presence” 

The question arises as to what constitutes the pres- 

ence of the husband. It has been held that where the 


(1) Prentiss v. Paisley, 25 Fla. 927, 7 So. 56, 7 L. R. A. 
640; Graham v. Tucker, 56 Fla. 307, 47 So. 563, 19 
L. R. A. ns 531, 131 A. S. R. 124; Dailey v. Hous- 
ton, 58 Mo. 361; Tobey v. Smith, 2 Dana (Ky.) 237; 
Vine v. Saunders, 4 Bing. (N. C.), 1837; Ran- 
dolph & Wife v. Sipe, 6 Grat. (Va.) 213; Burt v. 
McBain, 29 Mich. 290; Brazil v. Moran, 8 Minn. 
236, 83 Am. Dec. 772; Phillips v. Phillips, 46 N. Y. 
268; Capel v. Powell, 17 C. B. (NS) 744, 144 Eng. 
Rep. 298; Quelsh v. Carpenter, 3 Bulst. 621, 81 
Eng. Rep.; Heckle v. Lurvey, 101 Mass. 344; Minor 
v. Mapes, 102 Ark. 351, 144 S. W. 219, 29 L. R. A. 
ns 214; Ferguson v. Collins, 8 Ark. 241; Kowing 
v. Manly, 49 N. Y. 192, 10 Am. Rep. 346; Marshall 
v. Oakes, 51 Me. 308. , 


wife was in the home and the husband was in the barn, 
that a tort committed by the wife in the home was in 
the presence of the husband, so that the presumption 
of coercion would arise. (6) Another case lays down the 
rule that if the husband is anywhere on the same prem- 
ises it is in his presence. (7) These cases appear to be 
rather far-fetched, since a husband hardly could coerce 
his wife that far away, even though the husband be 
most domineering and the wife most servile. A better 
test, it is submitted, would be whether from the cir- 
cumstances of the case the husband could have exer- 
cised control over the wife. 
Where Husband and Wife Act Jointly. 

In cases where the husband and wife have acted 
jointly in commiting a tort they are jointly liable, 
unless the wife acted under the husband’s coercian. (8) 
Some cases take the view that she is in no case liable 
for a pure tort committed by them jointly ; that in such 
cases the presumption that she acted under the hus- 
band’s coercion is conclusive, and redress must be had 
against the husband alone. (9) A wife was liable for 
wrongfully suing out a writ of sequestration jointly 
with her husband, where she did not act under his co- 
ercion. (10) In such cases a verdict of not guilty for 
the husband will not relieve him from liability for the 
wife’s tort. (11) In cases of libel and slander, which 
from their nature cannot be committed jointly, the hus- 
band must be sued alone for his utterance and the hus- 
band and wife for the wife’s utterance. (12) 

Liability for the Tort of Conversion 

There is some conflict at common law as to wheth- 
er the wife could be held liable and sued jointly with 
the husband for the tort of conversion. Some older cases 
held that she could not be held liable for the reason 
that she could hold no property in her own name. (13) 


(2) Minor v. Mapes, Note 1 supra; Marshall v. Oakes, 
Note 1 supra. 


(3) Mahoney v. Roberts, 86 Ark. 130, 110 S. W. 255;. 


Kosminsky v. Goldberg, 44 Ark. 401; Hildreth v. 
Camp, 41 N. J. Law, 306. 

(4) Cassin v. Delany, 38 N. Y. 178; Ferguson v. Brooks, 
67 Me. 251. 

(5) Brazil v. Moran, 8 Minn. 236, 83 Am. Dec. 772. 

(6) Comm. v. Munsey, 112 Mass. 287. 

(7) Comm. v. Flaherty, 5 N. E. (Mass.) 258. 

(8) Mahoney v. Roberts, Note 3 supra; Flesh v. Lind- 
say, 115 Mo. 1, 21 S. W. 907, 37 A. S. R. 374; 
Obrien v. Walsh, 63 N. J. Law 350, 43 Atl. 664. 
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Other cases held that the action could be maintained 
provided the use is alleged to the husband alone, in- 
stead of to the husband and wife. (14) These cases hold 
the wife as a trespasser in the taking of the property, 
not as a converter. Some American cases have held the 
wife for conversion notwithstanding the fact that the 
use is declared to the husband and wife. (15) Under 
a statute permitting a married woman to hold property 
and to contract, it has been held that she alone is 
liable for the tort of conversion, when committed in 
the management and control of her separate property. 
(16) This decision is unquestionably logical and would 
probably be followed in Florida where practically the 
same statutes are in force (17)—at least, if the tort 
were incident to the wife’s statutory power to con- 
tract. 


Breach of Attempted Contract as a Tort. 


Since at common law a married woman is incap- 
able of entering into a contract, it is held that her 
breach of such a void contract can not be sued on as a 
tort, as this would hold her on it indirectly. (18) To 
use the words of a leading English case: (10) “When 
the fraud is directly connected with the contract, and 
is the means of effecting it, and parcel of the same 
transaction, the wife cannot be responsible.”’ Under any 
other holding the wife would lose the protection which 
the law has given her against her contracts during 
coverture. It is very difficult to draw the line of dis- 
tinction between cases which are really in their sub- 
stance cases of contract, although a wrong may be in- 
volved, and cases in which a wrong stands apart from 
the contract. It would on principle seem that the right 
not to be led by fraud to change one’s position is an- 
terior to and independent of contract. (2014) This 
question will be discussed more fully later in connection 
with the recent Florida case of Banfield v. Addington. 
(2034) 

Duration or Extent of Husband’s Liability 
- This so-called liability of the husband is rather 
peculiar for he may have known nothing about the 
tort of the wife, yet he is held jointly liable for it; also 


(9) Flesh v. Lindsay, note 8 supra; Johnson v. Mc- 
Keown, 1 McCord (S. C.) 578, 10 Am. Dec. 698. 

(10) Crawford v. Doggett, 82 Tex. 139, 17 S. W. 929, 
27 A. S. R. 859. 


(11) Ferguson v. Brooks, 67 Me. 251. 

(12) Roadclap & Wife v. Sipe, note 1 supra. 

(13) Berry v. Nevy’s, Cro. Jac. 661, 79 Eng. Rep.; 
Smalley v. Kerfoot, Andr. 242, 95 Eng. Rep. 

(14) Estill v. Fort, 2 Dana (Ky.) 237; Tobey v. Smith, 
15 Gray 535; Draper v. Fulkes, Yelv. 165, 80 Eng. 
Rep. 

(15) Wheeler v. Heil, 115 Pa. St. 487, 8 Atl. 616; Stock- 

well v. Thomas, 76 Ind. 506. 


it attaches only during coverture. (21) If the wife 
dies while an action is pending against her and her 


- husband for tort, the action immediately abates; if the 


husband dies the action survives against the wife (22), 
but not against the husband’s personal representative. 
If a divorce or judicial separation is effected, the hus- 
band cannot be later joined in an action for the tort 
of the wife committed during coverture. (23) If the 
separation, however, is obtained by collusion so that 
the husband may not be liable for the wife’s tort, he 
will be held liable anyway, although he would not have 
been liable if the separation had been bona-fide. (24) 
Where a husband and wife are living apart permanent- 
ly, but no judicial separation has been obtained, the 
husband is still liable for the wife’s torts, at least if it 
be shown that they are not living in adultery. (25) 

It is seen then, that if judgment is not obtained 
during coverture for the wife’s tort, the husband can- 
not be sued on it after the termination of coverture. 
One wonders what the reasons are at common law for 
the husband’s liability, that it should cease at the term- 
ination of coverture, for in other relationships, such as 
master and servant and principal and agent, the mas- 
ter’s liability continues for acts committed in the em- 
ployment regardless of the termination of the relation- 
ship. (2514) 

Reasons for Common Law Rule of Liability 


The only reason which can be found which ex- 
plains this apparent inconsistency in the common law 
is that at common law it was necessary to join the hus- 
band with the wife in an action, for on marriage the 
wife’s legal personality merged in that of the husband. 
(26) As Lord Moulton has said: (2614) “A liability for 


(16) D. Wolf Co. v. Lozier, 68 N. J. Law 103, 52 Atl. 
303. 
(17) See infra. 
(18) Prentiss v. Paisley, Note 1 supra; Culmer v. Wil- 
son, 13 Utah 129, 44 Pac. 833, 37 A. S. R. 718. 
(20) Liverpool Adelphi Loan Ass’n v. Fairhurst, 9 
Exch. 422, 156 Eng. Rep. 180. 

(2014) See Nat Bank Loan Co. v. Petrie, 189 U. S. 
423, 23 Sup. Ct. 512. 

(2034.) ——Fla.——, 140 So. 893. 

(21) Capel v. Powell, 17 C. B. ns 744, 144 Eng. Rep. 
298. 

(22) Douge v. Pearce, 13 Ala. 127, 129; Mousler v. 
Harding, 33 Ind. 176, 5 Am. Rep. 195. 

(23) Head v. Biscoe, 5 Car. & P. 484, 172 Eng. Reprint, 
1064. 

(24) Burdett v. Horne, (1911) 28 T. L. R. 88, C. A. 

(25) C. J. Tindall in Head v. Biscoe, Note 23 supra. 

(2514) Missbaum v. Traung Label Co., 46 Cal. A. 561, 
189 Pac. 728. Turner v. Am. Dist. Tel Co., 94 Conn. 
707, 110 Atl. 540, 10 A. L. R. 1079. 
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the torts of the wife could be imposed upon the hus- 
band by obtaining judgment in an action brought 
against the wife in which he must be joined for con- 
formity. This mode of imposing a liability upon the 
husband could only be marriage, so that in practice a 
husband could in the great majority of cases be made 
to bear the consequences of the wife’s torts. It became, 
therefore, customary to speak of a husband as being 
liable for his wife’s torts, but this phrase though con- 
venient, was never used in any sense inconsistent to 
that to which I have referred, and its use does not in 
any way imply that at any time our courts considered 
that there was any personal liability in the husband un- 
til after judgment.” As convincing as this argument is, 
there are other reasons advanced for the peculiar rule 
of liability. There would be no way in which to satisfy 
a judgment against the wife alone, since on marriage 
the right to her property and earnings vested in the 
husband; so, it is said, the husband should be held, 
too. (27) Marriage having subjected the person of the 
wife to the dominion and control of the husband, a tort 
by her, was, in a degree at least, the result of his fault 
or negligence. (28) These reasons seem more conjec- 
tural than real in view of the convincing argument of 
Lord Moulton and the fact that they fail to account for 
the peculiarity of the husband’s liability during cover- 
ture only, as pointed cut in the section above. 


Statutory Changes in Wife’s Tort Liability 


A number of states have made changes in the tort 
liability of the wife by the passage of statutes which 
have either expressly or impliedly modified the tort lia- 
bility of the wife. There are two classes of statutes 
which have affected her liability: (1) those that ex- 
pressly deal with her tort liability and (2) those that 
do not. The statutes referred to in the latter class are 
known as the Married Women’s Property Statutes. 
There are two views as to the effect of such statutes on 
her tort liability. Some take the view that such statutes 
have by implication abrogated completely the common 
law rule of liability and made the wife alone liable for 
all of her torts of whatever nature. Others take the 
view that such statutes leave unaffected the common 
law rule of liability, but that where the statutes extend 
the wife’s power to hold and manage property and con- 
tract, they must also carry along with them increased 
liabilities, which of course includes liability for torts. 

Statutes Expressly Abrogating Common Law Rule 

A number of states have statutes expressly ex- 
empting the husband from litbility for the wife’s torts 
and making the wife alone liable. There are slight vari- 
ances in the working of the statutes, but the same re- 
sult is accomplished, namely the exemption of the hus- 
band from litbility. Some states have statutes such as 
that of Connecticutt (29) which provides that an ac- 
tion may be maintained against the wife “for any tort 


committed by her without the actual coercion of her 
husband * * * and her husband shall not be liable.” 
(30) Other states (31) have statutes such as that of 
Illinois (82) which provides that the husband shall be 
exempted from liability for the wife’s torts “except in 
cases where she would be jointly liable if the marriage 
relation did not exist.” South Dakota, Michigan, Massa- 
chusetts, and Ohio have statutes which simply declare 
the non-liability of the husband for the wife’s torts. (33) 


North Carolina is noteworthy in having a statute 


just the opposite of the ones mentioned above. It pro- 
vides “that every husband living with his wife shall 
be jointly liable with her for all damages accruing from 
any tort committed by her.” (34) 
Statutes: View that Common Law Rule is Wholly 
Abrogated 

A large number of states have taken the view that 
the Married Women’s Property Statutes have impliedly 
abrogated the common law rule of joint liability of the 
wife with the husband, and placed the liability for all 
of the wife’s torts upon the shoulders of the wife alone. 


(26) Schuler v. Henry, 42 Col. 367, 94 P. 360, 14 L. R. 
A. ns 1009. Culmer v. Wilson, 13 Utah 129, 44 P. 
833, 37 A. S. R. 713. 

(2614) Cuenod v. Leslie, 1999, 1 K. B. 880 16 Ann. 
Cases 375. 

(27) Lane v. Bryant, 100 Ky. 138, 37 S. W. 584, 36 
L. R. A. 709; Martin v. Robson, 65 Ill. 129, 16 Am. 
Rep. 578; Norris v. Corkill, 32 Kans. 409, 4 P. 862, 
49 Am. Rep. 489; Culmer v. Wilson, Note 26. 

(28) Rowe v. Smith, 45 N. Y. 230, and cases cited under 

27. 

(29) See Blakeslee v. Tyler, 55 Conn. 397, 11 Atl. 855. 

(30) Vermont, see Story v. Downey, 62 Vt. 243, 20 Atl. 
321. 

New York, see Tanzer v. Read, 145 N. Y. Supp. 
708. 

Rhode Island, see McElroy v. Capron, 24 R. I. 561, 
54 Atl. 44. 

Alabama, see Strouse v. Leipf, 101 Ala. 433, 14 
So. 667, 23 L. R. A. 622, 46 A. S. R. 122. 

(31) Washington, see Killingsworth v. Keen, 89 Wash. 
597, 154 P. 1096. . 

Indiana, see McCabe v. Berge, 89 Ind. 225. 
Missouri, see Moore v. Doerr, 199 Mo. App. 128, 

(32) See Christian v. Johnson, 207 Ill. App. 209. Mar- 
tin v. Robson, 65 Ill. 129, had previously held the 
husband not liable for the wife’s torts in absence 
of statute. 

(33) South Dakota, 35 S. D. 14, 150 N. W. 289. 
Michigan, Ricci v. Mueller, 41 Mich. 214. 
Massachusetts, Hill v. Duncan, 110 Mass. 238. 
Ohio, Bretzfelder v. Demaree, 102 Ohio St. 105, 
130 N. E. 505. 
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(35) It should be pointed out that the Florida Married 
Women’s Property Statutes are similar to those of 
other states, the effect of which will be discussed here. 
These cases say that the husband’s relation to the 
wife and the relation of the wife’s property to the 
husband has been so changed that the husband has no 
right in the wife’s property; that each is allowed to 
sue and be sued alone, thus removing the old idea of 
oneness of the husband and wife; that the husband no 
longer controls and has dominion over the wife; the 
wife in modern times does things with the approval of 
the husband, not by his command; that the wife has 
been recognized by modern views and sentiment to be 
the equal of the husband in many ways, if not the rival 
of her husband in some respects. So, they say, the 
reason for the rule having disappeared the rule itself 
should also disappear. (36) In Arizona in a well con- 
sidered case, the court reached a like conclusion by abol- 
ishing the rule that statutes in derogation of the com- 
mon law should be strictly construed. (37) It is re- 
assuring to find that Arizona seems to be the only 
state to have adopted such a novel and heretical rule of 
construction. 


These cases, however, uniformly hold that these 
statutes in giving the wife the management and con- 


trol of her property, the right to her earnings, with 
the right to sue and be sued alone with reference there- 
to, have by implication made her liable for her torts 
connected therewith, leaving unchanged the common 
law as to her pure, simple, torts; that is, husband 
and wife would be jointly liable. As one case said, “a 
necessary consequence of the statutory enlargement of 


(34) See Young v. Newsom, 180 N. C. 315. 

(35) California, Straburger v. Prescott, ——Cal. Ap. 
, 295 P. 357. 

Arizona, Hagerman v. Vanderdoes, 15 Ariz. 312, 
138 Pac. 357. 

Nebraska, Goken v. Dalluge, 7 Neb. 16, 99 N. W. 
818, 9 Ann. Cas. 1222. 

Kentucky, Lane v. Bryant, 100 Ky. 138, 37 S. W. 
584, 36 L. R. A. 709. 

Kansas, Norris v. Corkill, 32 Kans. 409, 4 P. 862, 
49 Am. Rep. 489. 

Illinois, Martin v. Robson, 65 Ill. 129, 16 Am. Rep. 
578. A statute was later passed expressly abro- 
gating the common law rule, see note 32. 
Colorado, Schuler v. Henry, 42 Col. 367, 94 P. 360, 
14 L. R. A. ns 1009. 

New Hampshire, Harris v. Webster, 58 N. H. 481. 
Pennsylvania, Crouse v. Lubin, 260 Pa. 329, 103 
Atl. 725. 

Martin v. Robson; Goken v. Dalluge, and other 
cases cited under note 35 above. 

(37) Hagerman v. Vanderdoes, Note 35 supra. 


(36) 
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her power to manage and control her property is a cor- 
responding increase of her responsibility for all acts 
and contracts relating thereto, or growing out of her 
management and control thereof.” (39) The liability of 
the wife rests upon a principle having no reference to 
domestic relations; if she is invested with property 
rights, she also becomes vested with the duties and 
burdens incident thereto. (40) 


Florida Decisions 


There have been several decisions in Florida deal- 
ing with Married Women’s tort liability. The holdings 
of these cases will be considered, but it will be more 
helpful to consider first the most recent and most im- 
portant case of Banfield v. Addington. (41) In this case 
the plaintiff, a married woman, joined by her husband, 
sued the cefendant, a married woman, joining the de- 
fendant’s husband, for injuries to her head sustained 
in a beauty shop through the negligent operation of a 
hair waving machine by an employee of Mrs. Adding- 
ton. Mrs. Addington, who was not a free dealer, was the 
owner and manager of the shop. It was contended that 
Mrs. Addington was not liable, because a married wom- 
an can not be held for a tort growing out of her con- 
tract, and, being incapable in law of employing a serv- 
ant, cannot be liable for the tort of her servant under 
the doctrine of respondeat superior. The lower court 
sustained the defendant’s demurrer to the declaration. 
The Supreme Court reversed this holding and found for 
the plaintiff, Ellis and Brown, J. J., dissenting. 


(88) Iowa, McElfresh v. Kirkendall, 36 Iowa, 224. 
Indiana, Chosen v. Porter, 66 Ind. 194, Indiana 
later passed a statute expressly abrogating the 
common law rule of litbility, Note 31 supra. 
Ohio, Fowler v. Chichester, 26 Ohio St. 9, Ohio 
has a statute passed later which expressly abro- 
gates the common law rule, note 33 above. 

New Jersey, D. Wolf Co. v. Lozier, 68 N. J. Law 
103, 52 Atl. 303. Sargent v. Fedor, N. J. Law 

, 130 Atl. 207. 
New York, Rowe v. Smith, 45 N. Y. 230. New 
York has a later statute expressly abrogating the 
common law rule, note 30. 

West Virginia, Leros v. Parker, 79 W. Va. 700, 
91S. E. 669. 

Minnescta, Pett* Morgan v. Kennedy, 62 Minn. 
348, 64 N. W. 912. 

Maine, Ferguson v. Brooks, 67 Me. 25. 

Tennessee, Foster v. Ingle, Tenn.——, 246 S. 
W. 530, 27 A. L. R. 1214. 

Texas, Whitney Hardware Co. v. McMahon, 
Tex. , 231 S. W. 694. In Texas the husband is 
liable for the wife’s torts, but his separate prop- 
erty is exempt from judgment. 

(39) Ferguson v. Brooks, 67 Me. 251. 
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The rationale of the court’s opinion is as follows: 


(1) The wrong complained of was not non-feasance, but 
a pure tort independent of contract; (2) If considered 
as growing out of contract, it was a contract that the 
defendant was legally authorized to make and to sue at 
law to enforce; (3) the defendant and her servant were 
joint tort-feasors; (4) statutes of Florida (Sec. 5871, 
C. G. L. 1927 and Sec. 7 Ch. 14491, Acts of 1929, Ex. 
Sess.) impliedly authorized the defendant to make con- 
tracts and to employ agents in any employment sep- 
arate from her husband. 

The defendant relied much upon the case of Gra- 
ham v. Tucker, (42) but the majority of the court dis- 
tinguishes it. In that case it was held that a married 
woman was not liable to the plaintiff, a paying patron, 
for injuries received by him by falling against the ends 
of boards negligently left uneven in a swimming pool 
owned by the wife separately and managed jointly by 
husband and wife. The court distinguishes the two 
cases by pointing out that the tort in the Graham- 
Tucker case was one of negligence for which one would 
not be liable independent of contract; whereas, in the 
Banfield-Addington case under consideration, the neg- 
ligence in the operation of a dangerous instrumentality 
would at common law impose liability even upon one 
acting gratuitously. To illustrate, suppose the plaintiff 
had used the swimming pool as a mere licensee; he, 
under a well known rule of tort law (48) would have to 
take the premises as he found them. Hence it is the 
contract which gave him a cause of action; it is the 
gravamen of the action. 

But could the defendant hire the servant who 
negligently inflicted the injury? 

Especially significant is the construction placed 
by the majority of the court upon Sec. 5871, C. G. L. 
1927 which says: 


“A married woman’s wages and earnings acquired 
by her in any employment separate from her husband 
shall be her separate property and subject to her own 
disposal, and she shall be entitled to sue for and recover 
- the same as though she were a single woman.” Of this 
statute, Mr. Justice Davis says: 

“In the case at bar it is clear that, under our 
statute permitting married women to sue for their earn- 
ings, the defendant, Mrs. Addington, had the right to 
sue Mrs. Banfield for the wages and earnings which 


(40) Valentine v. Cole, 1 N. Y. St. Rep. 719. 
Rowe v. Smith, 45 N. Y. 230. 

(41) —— Fla. ——, 140 So. 893. 

(42) 56 Fla. 307, 47 So. 563, 19 L. R. A. ns 531, 131 
A. S. R. 124. 

(43) Powers v. Harlow, 53 Mich. 507, 51 Am. Rep. 154; 
Vanderbeck v. Hendry, 34 N. J. 467, See Cooley on 
Torts, 3d Ed. Sec. 358. 


she would have become entitled to as the result of the 
services she performed in giving Mrs. Banfield a per- 
manent wave of her hair, had the accident not oc- 
curred. A necessary corollary to this right to sue would 
seem to be that if she, as a married woman, had the 
right to engage in ‘any employment’ separate from her 
husband, she also had the right to have servants and 
helpers to assist her in such ‘employment.’ And hav- 
ing the right to hire servants and helpers to assist her 
in her employment to enable her to acquire earnings 
(it will be noticed that this is a broader term than the 
word ‘wages’ which precedes it), it must necessarily 
follow that all the liability which may be imputed to 
a master through the positive act of negligence of a 
servant can likewise be imputed to a married woman 
employer of such servant, as much as if she were a 
feme sole.” 

Supplementing the above construction, Mr. Justice 
Whitfield says: “Where a statute recognizes a right 
of a married woman to engage ‘in any employment sep- 
arate from her husband,’ and ‘employment’ included 
‘occupation,’ a married woman may employ or designate 
another to perform any act or function that a statute 
has enabled her to perform in person, when there is not 
involved a trust or confidence or a special function re- 
quired to be performed by her. The power to choose an 
agent or to act through an agent is implied from the 
power conferred upon her to do the act herself. See 
Reinhard on Agency, Sec. 35 et seq.” 


It is possible to say that Banfield v. Addington 
does not conflict with what was held in prior Florida 
cases and to distinguish them. 


In Prentiss v. Paisley (44) it was held that a 
married woman is not liable for a money demand grow- 
ing out of contract; the sum sought to be recovered be- 
ing the amount of a cash payment alleged to have been 
made on a contract for the sale of land in which the 
complainant charges he has been defrauded by the de- 
fendant married woman. In Meeks v. Johnson (45) the 
defendant, a married woman, was held liable for her 
wrongful act in running over and killing the plaintiff's 
minor child. The defendant’s husbad was held jointly 
liable, not upon the doctrine of respondeat superior, as 
was done in Nolan v. Moore (46) but upon the common 
law liability of the husband for the wife’s torts. A case 
in some respects like the Banfield-Addington case is 
that of Green v. Miller (47) in which a married woman 
and her husband were held liable for injuries inflicted 
upon the plaintiff, a guest in a car owned by the wife, 
through the negligence of the wife’s son to whom the 


(44) 25 Fla. 927, 7 So. 56, 7 L. R. A. 640. 
(45) 85 Fla. 248, 95 So. 670. 

(46) 81 Fla. 600, 88 So. 601. 

(47) Fla. , 136 So. 532. 
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wife had loaned the car for the purpose of transporting 
the plaintiff. She was held liable on the principle that 
one who owns a dangerous instrumentality is liable for 
injuries inflicted thorugh its negligent operation by a 
person using it with the owner’s consent. This decision 
is not referred to in the Banfield-Addington case, al- 
though if a hair waving machine be deemed a danger- 
ous instrumentality, it furinshes an established basis 
for liability. 

Considering the plaintiff’s injury in Banfield v. 
Addington as a pure tort—a breach of a common law 
duty in the employment of a dangerous instrumental- 
ity—participated in jointly by the defendant and her 
alleged servant, the conclusion of liability logically and 
orthodoxly follows. 


It is more difficult to harmonize Banfield v. Ad- 
dington with what was said in prior Florida cases. 

The court in Prentiss v. Paisley said: “A married 
woman is personally liable for her wrongful civil acts, 
or actual torts, including frauds not growing out of or 
founded upon, or directly connected with, or a part of 
or the means of effecting a contract which she has un- 
dertaken to make; and she must be sued jointly with 
her husband in respect to such acts or separately if she 
survives him.” In Graham v. Tucker it was said: “It 
is uniformly held by this court that these constitutional 
and statutory changes do not make her liable to a per- 
sonal judgment or decree unless it may be that the 
statute allowing her to be made a free dealer. would 
have that effect. * * * A married woman, it is true, 
has been given some additional statutory rights, such 
as the right to her earnings and wages and the right 
to bring suit for or concerning her real estate without 
joining her husband or next friend. * * * We can dis- 
cover, however, neither in the constitution nor statutes 
any purpose to remove generally all of her common law 
disabilities, but only those specifically mentioned; nor 
any purpose to make her liable for those torts for which 
she was not liable at common law.” 

Sec. 5871, C. G. L., 1927, quoted above, was in 
effect when the Graham-Tucker case was decided, and 
it was not intimated that the statute had the implied 
effect that the court now holds that it has. Indeed, it 
was said that there was no enlargement of a married 
woman’s tort liability by the constitution and statutes 
of Florida, unless the statute making her a free dealer 
would have that effect. 

In his dissenting opinion Mr. Justice Ellis de- 
clared: “The law as it was by this court declared to 
exist in Graham v. Tucker, supra, has not been changed 
by Constitution or statute. The theory of torts as ex- 
pounded in the majority opinion and. as affecting per- 
sons sui juris was the law when the Graham-Tucker 
Case was written, and is the law today. The theory is 
not a new one. It was known to lawyers of other gen- 


erations long prior to this one, but no theory has 
ever existed under which a married woman’s failure to 
discharge a duty to another which she owed because of 
a contractural relation with that other has ever been 
translated into an “affirmative, positive, pure tort.’ ” 

It is reasonably certain that the judges deciding 
the Graham-Tucker case would have denied recovery in 
the Banfield-Addington Case. It is possible to subtly 
distinguish the two cases, but there is a difference in 
spirit and attitude, manifesting itself not only in the 
disposition to work out a pure tort independent of con- 
tract, but, what is far more significant, in the dispo- 
siton to construe statutes as impliedly changing the 
wife’s common law immunity from that responsibility. 
The court has abandoned the position that the common 
law respecting the husband and wife relationship re- 
mains unchanged except when expressly changed by 
constitution and statute and has taken the position that 
where the reason for the rule changes, the rule changes. 

As Mr. Justice Davis says, the original position 
means “that married women might become lawyers, 
doctors, nurses, teachers, beauty parlor experts, and 
what not, with no legal right to engage the services 
of servants or their assistants to enable them to carry 
on their work. Any such rule is wholly inconsistent 
with modern conidtions; and, if there was ever any 
basis in the past for observing it, such basis no longer 
exists now. Present day statutes and twentieth century 
conditions have necessarily modified the ancient rules 
in this respect.” 


Conclusion 
As the husband of Mrs. Addington did not object 
to his joinder as a defendant, the question was not 
raised in the case as to whether or not he is jointly 
liable, but it is submitted, that if he had pressed his 
claim to exemption from liability, the court would 


-have followed the weight of authority and exempted 


him from liability. (48) This would be logical and con- 
sistent, for if the court takes the position that “when 
the reason changes, the rule changes” in reference to 
the wife, it should do so in reference to the husband. 

In the light of the foregoing discussion it seems 


- possible to the writer to formulate the following propo- 


sitions as to the future law of Florida, if unaffected by 
subsequent legislation: (1) Husband and wife continue 
jointly liable for the simple torts of the wife, such as 
libel and slander and assault and battery. (2) A pure or 
simple tort of the wife may consist in her doing some- 
thing negligently, not in her doing nothing at all, or 
non-feasance. (3) Whenever the wife uses a dangerous 
instrumentality, or consents to another using it, she is 
liable for the injuries to others that it causes. 
(4) Whenever the statutes have given the wife the 


(48) See cases cited under notes 38, 39, 40. 
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power to contract she is liable for her torts arising out 
of such contracts. (5) Whenever the wife exercises her 
right to solely manage her separate property, she is 
liable for her torts resulting from such management. 
(6) Whenever husband and wife jointly manage the 
wife’s separate property, she cannot be sued for a tort 
based upon a contract in respect to such property; the 
statutes have not given her the power to contract joint- 
ly with her husband. 


There is no reason why the legislature should not 
make the wife alone liable for all of her torts. While 
some may differ as to whether all the reasons for the 
common law rule really have disappeared, there can be 
no doubt that there has been such a change in condi- 
tions which give rise to the common law rule that a 
legislative act fully clarifying the wife’s status is most 
desirable. 
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Publishing Company. 


STONE ET AL V. HOLLY HILL FRUIT PRODUCTS, 
Inc., et al. 
No. 6254 
56 F (2d) 553 
Circuit Court of Appeals, Fifth Circuit. March 9, 1932. 
Remedy of minority stockholders for wrongs con- 
stituting primarily wrongs against corporation lies in 
first instance with directors of corporation. 
That some directors resided at distance is insuf- 
ficient as excuse for minority stockholders not first 
seeking redress through directors for wrongs primarily 
against corporation. 
Stockholder, by accepting stock in ordinary corpor- 
ation, submits, within charter limits, to guidance of 
corporate affairs through directors. 
Amended bill by minority stockholders to restrain 
certain alleged acts of misconduct and mismanagement 
of officers of corporation, not alleging complainants ex- 
hausted remedies within corporation, held insufficient 
(Equity Rule 27 (28 USCA § 723). 


CRICHLOW V. DOEPKE 
No. 6431 
56 F. (2d) 599 
Circuit Court of Appeals, Fifth Circuit. March 18, 1932. 

Agreement that Comptroller’s decision would be 
final regarding fees of attorney employed by national 
bank receiver held binding upon attorney in absence of 
fraud or bad faith. 

Where Comptroller’s decision was final regarding 
amount of bank receiver’s attorney’s fees, Comp- 
troller’s statement when sending check that payment 
was subject to settlement of any differences held not 
surrender of his right to make final decision regard- 
ing fees. 


In Re GAS CO. OF MIAMI BEACH, Inc. 
No. 1052 
56 F. (2d) 663 

District Court, S. D. Florida. Feb. 3, 1932. 
Service never having ceased, bankrupt gas com- 
pany’s liability for consumers’ deposits held not prov- 
able claim, and consumers were not unsecured creditors 
entitled to vote on question of distribution of assets. 
Company’s liability was merely contingent li- 
ability, not one existing at time company was ad- 
judged bankrupt, and hence was not provable 
claim, where it appeared that, under company’s 
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contract with consumers, deposit was to be re- 
turned to customer when service ceased, and where 
at no time had service ceased, but trustee assumed 
service contracts, and had continued uninterrupt- 
edly serving gas to consumers, and purchaser at 
foreclosure sale had by agreement recognized val- 
idity and existence of service contracts. Consum- 
ers were not unsecured creditors entitled to vote 
at creditors’ meetings on question of general dis- 
tribution of assets to creditors, since they were not 
entitled to any distribution and had no interest in 
fund of company in truste’s hands; each of service 
customers being able to obtain money back when- 
ever he ceased using gas. 


IRELAND et al. v. CRAGGS, et al. 
No. 6188. 
56 F. (2d) 785 
Circuit Court of Appeals, Fifth Circuit. March 11, 1932. 

Courts must look for public policy of state striking 
down contracts, especially those fully executed on one 
side, primarily to state’s statutes and secondarily to its 
court decisions. 

Where one, tardily ascertaining, after having 
fruits of contract, that his agreement was illegal, in- 
vokes public interest to avoid standing to his bargain, 
courts will examine claim with caution. 

Courts are slow to follow such interested lead- 
ing and will cautiously determine for themselves 
whether there is dominant public interest, an in- 
terest of others than the parties involved in en- 
forcement of contract, sufficient to overthrow 
fundamental public policy that men full grown and 
of sound mind may not, while holding to benefits 
of contract, escape its burdens. 

Bill for injunction enforcing covenant of stock- 
holders, who sold their shares, not to engage in busi- 


‘ness of corporation mining and selling lime rock for 


road material purposes, held sufficient against motion 
to dismiss, where not showing monopoly. 

Bill was sufficient against motion to dismiss 
founded upon contention that particular subject- 
matter with which covenant dealt, being transac- 
tion of business with state and its subdivisions 
looking to paving of public roads, was so affected 
with public interest as to make contract tending 
to effect cost of such materials void as against 
public policy, since neither monopolistic purpose 
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on part of plaintiff nor monopolistic result fairly 
appeared from allegations of bill, and in this situ- 
ation bill should be retained fcr hearing on the 
merits when, if there had been any violation of 
public policy in making or enforcement of contract, 
this could be made to appear. 

Contracts are divisible or indivisible, joint or sev- 
eral, according to intention of parties derived from sub- 
ject-matter and language used. 

Contracts may be divisible as to some, and indivis- 
ible as to other, covenants. 

Covenant, by respective stockholders selling their 
shares, not to re-engage in the business, held individ- 
ual, not joint. 

Contract was, as to restrictive covenant, indi- 
vidual and not joint, case being one of individual 
stockholders, each agreeing to sell his own stock 
and each agreeing that he would not, during time 
and within limits of contract, re-engage in the 
business. Each stockholder was paid individually 
for his stock, each delivered his stock individu- 
ally, and hence each stockholder must individually 
abide obligations of agreement which he assumed 
in exchange for price which he received. 

PARKER et al, v. INTERSTATE TRUST & BANKING 
CO. et al. 
No. 6314 
56 F (2d) 792 
Circuit Court of Appeals, Fifth Circuit. March 11, 1932. 

Master’s findings on conflicting testimony held not 
unassailable where master, although parties consent to 
reference, is court’s master by appointment, rather 
than parties’ master by consent. 

Master’s findings held entitled to great weight 
and should not be disregarded unless clearly wrong. 

This is especially true where testimony is tak- 
en orally before master, and judge acts only on 
record. 

Grantee, not contracting with his grantor to as- 
sume mortgage debt, held not liable to mortgagee who, 
in suit for foreclosure and deficiency decree, asserts 
merely grantor’s rights. 

Mere fact that grantee deeded property to sub- 
grantee, who assumed mortgage, did not estop grantee 
to deny that he had agreed to covenant of assumption 
contained in deed to him. 

It appeared that it was understood between 
grantee and his grantor, who had previously as- 
sumed payment of mortgage debt, that grantee 
should act as mere conduit to pass title to sub- 
grantee, and that grantee was unaware that in 
deed to him there had been inserted, whether by 
mistake or design, but in any event without his 
authority, a covenant of assumption of debt. 
Grantee’s alleged contract to assume mortgage 

debt, like any other contract charging liability, must be 
proved. 
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Whether grantee has assumed mortgage debt is 
fact question to be established by evidence. 

Grantee under deed with clause contemplating as- 
sumption of mortgage debt may always deny assump- 
tion. 

That grantee accepted and retained deed contem- 
plating assumption of mortgage, or that he reconveyed 
property, may be offered as evidence that assumpticn 
was actually made. 

But such facts are only circumstances whose 
weight and effect on ultimate question of assump- 
tion vary in accordance with other evidence in case. 


ROOT et al. v. UNITED STATES 
District Court, S. D. Florida 
Oct. 7, 1931 
56 F (2d) 857 

Evidence established that decedent’s transfer of 
stock to wife within two years of death was made for 
good consideration and not in contemplation of death 
(Revenue Act 1921, § 402). 

ANDERSON V. PENNSYLVANIA HOTEL CO. et al. 
No. 6447. 
56 F. (2d) 980 
Circuit Court of Appeals, Fifth Circuit. March 23, 1932. 

Bank though trustee in company’s bond mort- 
gages, could properly become holder of bonds as collat- 
eral or otherwise. 

Bond mortgages authorizing trustee therein to 
hold bonds bound bondholders claiming under mort- 
gage. 

Trustee bank under bond mortgages taking bonds 
as collateral when lending money to mortgagor’s pres- 
ident to take up bonds held not obligated to notify 
bondholders that bonds were not paid. 

It was contended that bonds held by trustee 
bank as collateral should be at least subordinated 

to claims of other bondholders because bank did 

not notify them that bonds were not retired and 

thus misled them into thinking that their se- 
curity was being improved. 

Bondholder’s right of action, if any, against trus- 
tee bank under bond mortgages because officer alleg- 
edly represented that certain bonds had been redeemed, 
held personal to bondholder and did not justify subor- 
dinating bonds acquired by mortgagor’s president. 

If mortgagor furnished its funds to take up bonds 
secured by mortgages, bonds would be paid, notwith- 
standing mortgagor’s intention. 

Bonds payable to bearer and secured by mortgages 
held “negotiable instruments” transferrable by de- 
livery. 


INTERTYPE CORPORATION et al. v. PULVER. 
No. 6370. 
56 F (2d) 992 
Circuit Court of Appeals, Fifth Circuit. March 23, 1932. 
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Federal statute regarding trials by federal ccurt 
without jury is independent of and displaces state prac- 
tice of state in which federa! District Court may be 
sitting (28 USCA §§ 773, 875). 

Right of review under federal statute may be pre- 
served where trial court on written application of par- 
ties refers care to referee, provided judgment finally 
entered is that of court (28 USCA 773, 875). 

Where federal court on written application of par- 
ties refers case to referee, unless judgment becomes 
that of court, it amounts to nothing more than arbi- 
tration award. 

Conformity Act held inapplicable to appellate pro- 
ceedings (28 USCA § 724). 

Where cistrict judge did not approve judgment of 
referee, appointed cn application of parties in common- 
law action, on theory that statute of state in which 
court was sitting was controlling, Circuit Court of Ap- 
peals held without jurisdiction to entertain appeal from 
judgment of referee (Comp. Gen. Laws Fla. 1927, $§ 
4561, 4562, 4565: 28 USCA S§ 225, 724, 773, 875). 


WILLIAMS ET AL V. YOUNGHUSBAND, et al 
No. 6295. 
Circuit Court of Appeals, Fifth Circuit. April 1, 1932. 
57 F. (2d) 139 
Rehearing denied April 29, 1932. 

Bailor is generally not liable for injury to third 
person caused by bailee’s negligence. 

One who permitted another to use automobile held 
not liable for latter’s negligent operation thereof, where 
driver was not owner’s agent or servant or member of 
his family, or guest. 


PINELLAS ICE & COLD STORAGE CoO. V. 
COMMISSIONER OF INTERNAL REVENUE 
No. 6347. 

57 F. (2d) 188 
Circuit Court of Appeals, Fifth Circuit. March 29, 1932. 

Corporation resulting from “merger” or “consoli- 
dation” acquires all propert rights and franchises of 
Cissolved corperations, and their stockholders become 
its stockholders. 

There is a difference between merger and con- 

solidation in that in case of “merger”, one corporation 

absorb another, and remains in existance, while 

the other is dissolved, and in case of “consclida- 

tion,” new corporation is created, and consolidating 
corporations are extinguished. 

Congress is assumed to have used wor?s “merger” 
and “consolidaticn” in their ordinary meanings (Rev- 
enue Act 1926. § 203 (h) (1) (A) (26 USCA § 934 
(h) (1) (A). 

“Reorganization” takes place within statute only 
on acquisition of substantially all property of another 
corporation in connection with merger or consolidation 
(Revenue Act 1926, § 203 (b) (3), (e) (1), (h) (1), 
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(A) (26 USCA § 934 (b) (8), (e) (1), (h) (1) (A). 

Transaction whereby corporation transferred as- 
sets to new company in return for notes, proceeds of 
which were distributed to original corporation’s stock- 
holders as liquidating dividends held no “reorganiza- 
tion”; therefore gain resulting was taxable (Revenue 
Act 1926, § 203 (b) (3), (e) (1), (A) (26 USCA § 934 
(b) (3), (e) (1), (h) (1) (A). 


PORTER V. FLORIDA MOTOR LINES, INC., 
CARAKER et al v. SAME 
Nos. 3068, 3611. 
57 F. (2d) 3138 

District Court, S. D. Florida. March 26, 1932. 

Doctrine of imputed negligence, when asserted in 
cases involving joint enterprise, rests upon maxim “Qui 
facit per alium facit per se.” 

In such cases, in order to impute negligence 
of driver to another person riding in automobile, 
parties must stand in such relation to each other 
that quoted maxim directly applies to their case. 
Maxim “Qui facit per alium facit per se,” as re- 

gards question of imputing driver’s negligence to ve- 
hicle occupants, applies only where relationship of par- 
ties is, in effect, that of partnership, principal and 
agent or master and servant, or when circumstances are 
such that vehicle, though manually operated by one 
person, is in actual control of another. 

“Joint enterprise” is voluntary relationship wholly 
ex contractu in origin. 

In its ultimate analysis, relationship is one of 
mutual agency flowing from limited partnership 

and is largely governed by principles analogous to those 
applicable to partnership and agency. 

Liability of joint adventurer for acts of coadven- 
turer is vicarious liability founded upon the relation- 
ship. 

It springs from operation of law upon the re- 
lationship into which parties have voluntarily 
brought themselves by contract. 

“Joint enterprise” cannot exist without express or 
implied agreement to enter upon undertaking in objects 
or purposes whereof parties have community of inter- 
ests and in pursuit whereof they have equal authority. 

In Florida, married woman, not free dealer under 
statute, cannot appoint agent in conventional sense 
whose acts shall bid her personally (Comp. Gen. Laws 
Fla. 1927, $$ 5024-5928). 

Infant’s contract to become member of partner- 
ship, being executory, is voidable at his election. 

In absence of due ratification, infant is not per- 
sonally liable upon executory contract. 

Appointment of agent by infant is at least void- 
able by infant and subject to disaffirmance by person- 
al plea of infancy. 

Being an executory contract, it is presumed 
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to be invalid until ratified. 

Infant may disaffirm executory contract during 
minority, personal plea of infancy being election to 
avoid. 

Where married woman has no capacity, under com- 
mon law, to contract, neither she nor her husband is 
liable for her tort so connected with contract as to be 
part of transaction. 

General principle of liability applies to her 
pure torts and not to her torts founded upon her 
invalid contract. 

Infant, incapable of binding himself by contract, is 
not liable for torts so connected with contract as to be 
part of transaction. 

Law will not imply contract where, from nature of 
case, parties cannot legally make express contract. 

At common law, married woman is incapable of 
making contract. 

At common law, married woman is incapable of be- 
coming partner or sustaining relation of principal to 
agent, or master to servant, so as to be charged with 
legal consequences of relation. 

Infant’s contract, whereby he would become mas- 
ter to another, is at least voidable and, being execu- 
tory, open to disaffirmance even during minority by 
filing personal plea of infancy. 

Married woman is responsible for personal torts 
directly committed by her and unconnected with con- 
tract. 

Married woman, though incapable of contract- 
ing, is responsible for torts unconnected with con- 
tract, usually known as “pure torts,” or “torts sim- 
pliciter,” including all torts not growing out of, or 
founded upon, or directly connected with, or a part 
of, or a means of effecting, a contract. 

Infant is responsible for personal torts directly 
committed by him and unconnected with contract. 

In Florida, driver’s negligence could not be imput- 
ed to feme covert, riding in automobile, merely be- 
cause of joint enterprise contract she was incompetent 
to make. 

Where feme covert exercised no actual control 
over driver and had no actual authority to do so, 
negligence of driver in operation of automobile 
could not be imputed to such married woman so 
as to charge her with contributory negligence, 
merely because of supposed authority to partici- 
pate in control of automobile by virtue of supposed 
contract of joint enterprise which such married 
woman was incompetent to make under Florida 
law. 

Negligence of automobile driver held not imput- 
able to infant occupant merely because of joint enter- 
prise, where infant disaffirmed contract by filing per- 
sonal plea of infancy. 

Where infant exercised no actual control over 


103 


driver of autemobile and had no actual authority 
to do so, negligence of driver in operation of auto- 
mobile could not be imputed to infant, so as to 
make him chargeable with contributory negli- 
gence, merely because of supposed authority to 
participate in control of automobile by virtue of 
supposed contract of joint enterprise which infant 
disaffirmed. 


GLADES COUNTY, FLA. V. DETROIT FIDELITY & 
SURETY CO. ET AL 
I. W. PHILLIPS & CO., ET AL V. SAME. 
No. 6441. 
57 F. (2) 449 
Circuit Court of Appeals, Fifth Circuit. March 31, 1932. 
Rehearing denied April 23, 1932. 

Contractor’s surety held not released because own- 
er made changes authorized by contract (Comp. Gen. 
Laws Fla. 1927, § 5397). 

Contract in question, which was referred to in 
bond and made part thereof, provided that owner, 
without invaliding contract, might make changes 
by altering, adding to, or deducting from the work, 
the contract price to be adjusted according. 
Surety on contractor’s bond to build courthouse 

and pay materialmen held not released by county’s non- 
payment from obligation to materialmen. (Comp. Gen. 
Laws Fla. 1927, § 5397). 

Bond in question, which was given under 
Comp. Gen. Laws Fla. 1927, § 5397, operated as 
security to county for performance of contract, 
and also as security to laborers and materialmen 
for their payment, and in that sense embraced two 
bonds; and, since obligation to materialmen was 
severable, county’s failure to pay contractor, al- 
though it might release surety from obligation to 
count, would not release surety from obligation to 
materialmen. 

Contractor’s bond given under statute should be 
construed in light thereof (Comp. Gen. Laws Fla. 1927, 
5397). 

As betwen surety and bankrupt contractor whose 
trustee refused to pay materialmen, equity of exoner- 
ation held to arise without payment by surety and 
without suit against it (Comp. Gen. Laws Fla. 1927, 
5397). 

To have “subrogation”, surety must fully dis- 
charge obligation. 

Surety claiming “exoneration’” proceeds before 
payment quia timet, seeking to have payment made to 
creditor. 

Where contractor’s surety sought exoneration, 
equity would require that sum owed by county to 
bankrupt contractor be paid to materialmen (Comp. 
Gen. Laws Fla. 1927, § 5397). 

Equity will require to be applied to the ob- 
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ligation a fund which by the very contract of 
suretyship stands as a security for performance. 
Bankruptcy court having pcssession of fund in 
dispute has jurisdiction to determine liens and equities 
against it, and may not, over objection of parties be- 
fore it, resign jurisdiction to another court. 
Bankruptcy court could not obtain possession of 
sum allegedly owed to bankrupt, but adversely claimed 
by debtor, in absence of plenary suit in proper state or 
federal court (Bankr. Act § 23 (11 USCA § 46). 
Contractor’s surety had interest in sum owed by 
county to bankrupt contractor which surety could as- 
sert in its own right (Comp. Gen. Laws Fla. 1927, § 
5397; Bankr. Act § 23 (11 USCA § 46). 

Surety had interest in sum as a pledged secur- 
ity which arose out of contract of suretyship, and 
which it could assert in its own right and not mere- 
ly through the principal as would be the case if an 
ordinary debt were pursued by equitable garnish- 
ment. The suret has an equity based on its contract 
with county, and a consequent right to be heard 
in any litigation that was to determine existence 
and amount of county’s liability under contract, 
and hence surety’s bill for exoneration by having 
sum owed to contractor by county paid to mater- 
ialmen was not objectionable as invading jurisdic- 
tion of the bankrutcy court. 

Surety whose right to exoneration was merely 
equitable must sue in equity. 

Federal equity court wherein surety properly 
sought exoneration could not withold its aid or con- 
sider that injustice might result because debtor might 
lose local venue and jury trial. 

Where contractor terminated contract for court- 
house on county’s nonpayment of installments, archi- 
tect’s monthly certificates of work done and material 
furnished, although of evidentiary value, held not con- 
clusive respecting amount owed by county under con- 
tract. 

Architect’s monthly certificates were to fix 
tentatively proportionate value of work executed 
for purposes of installment payment and not to 
fix final liability of county for work and material 
on premature ending of contract, which authorized 
contractor to terminate contract after default in 
payment by county and to recover from county 
payment for all work executed and any loss sus- 
tained on plant or material, and also reasonable 
profit and damages. 

County commissioners’ resolution providing means 
for paying certain overdue indebtedness appearing 
from estimates approved by architect, although having 
value as admission, held not conclusive respecting 
count’s final liability under contract for courthouse. 
Contract held ambiguous, giving controlling effect 
to parties’ practical construction. 
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One paragraph of contract in question, which 
provided for construction of courthouse, contem- 
plated monthly payments of 80 per cent, of value 
proportionate to amount of contract of labor and 
materials incorporated in the work up to first day 
of each month, and an article of attached general 
conditions provided that contractor was to be paid 
80 per cent. of estimated value of work done and 
material furnished. Architect accepted contrac- 
tor’s contention that material on the ground but 
not built into building was “material furnished,” 
and architect’s certificates for payment were paid 
by county commissioners with knowledge of the 
facts, thereby constituting practical construction 
of contract. 

County held estopped to deny that it owed bank- 
rupt contractor for material remaining on ground and 
later furnished by county to new contractor for use in 
completing courthouse. 

As against bankrupt contractor’s surety, material- 
men held entitled to recover for material built by con- 
tractor into courthouse, and also for material remain- 
ing on ground which county later used to finish build- 
ing through another contractor (Comp. Gen. Laws Fla. 
1927, $ 5397). 

Material in question was sold on faith of 
bond and was used in building in terms of bond, 
and, when delivered by contractor to county and 
by it used in furthering the work, material was 
indirectly used by him in terms of Comp. Gen. 
Laws Fla. 1927, § 5397, as truly as though he had 
turned it over to a sub-contractor to use. 
Materialmen selling material to contractor for 

courthouse held not entitled to personal judgment 
against county for cost thereof. 

Materialmen were not entitled to personal 
judgment against county, since by selling and de- 
livering material to contractor they lost title there- 
to, and county, having acquired material from con- 
tractor, owed him and not materialmen for it. 


ATLANTIC DREDGING & CONSTRUCTION CO. V. 
NASHVILLE BRIDGE CO. 
No. 6248 
57 F. (2) 519 
Circuit Court of Appeals, Fifth Circuit. March 25, 1932. 
Rehearing Denied April 23, 1932. 

Declaration alleging performance of contract for 
furnishing specifically fabricated material, breach on 
part of purchaser and allowance of credit for material 
on hand stated good cause of action. 

Notice to defendant’s counsel of setting of demur- 
rer for argument was not essential to power of court to 
proceed to final judgment (Comp. Gen. Laws Fla. 1927, 
§$ 4308; District Court Rule 13). 

Whether defendant’s counsel had notice of hearing 
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on demurrer was question of fact (Comp. Gen. Laws 
Fla. 1927, § 4308; District Court Rule 13). 

Presumption of receipt of letter from proof of 
mailing continues as evidence, even after introduction 
of proof to contrary. 

Judgment by default entered with jurisdiction is 
just as conclusive between parties as one rendered after 
trial and contest. 

Default judgment when followed by final judg- 
ment may be set aside only on showing of error and 
of merit. 

Motion for relief from default judgment should 
contain clear and specific statement showing by def- 


inite recitation of facts that injustice has probably 
been done. 


GERTH REALTY EXPERTS, Inc., v. WARD 
No. 6419. 
57 F. (2d) 524 
Circuit Court of Appeals, Fifth Circuit. March 23, 1932. 
Auctioneer held not entitled under contract to 
commission on sale of property to person with whom 
trustee for bankrupt owner had ben negotiating. 


Contract for sale of premises at auction pro- 
vided that, in order to entitle auctioneer to com- 
mission, purchaser at sale must have been pro- 
cured by auctioneer, and that he must not be one 
with whom trustee for bankrupt owner had nego- 
tiated. 

Right of auctioneer to commissions for sale of 
premises, held to present fact question. : 

Even though contract requiring that sale be 
made to one of auctioneer’s own prospects to en- 
title it to commissions authorized commission if 
auctioneer was procuring cause of sale, neverthe- 


less there was no substantial difference between. 


witnesses as to what was said or done, so that the 

decision of case turned on fact inference whether 

what was said and done made the purchaser one 
of auctioneer’s own prospects. 

Evidence sustained finding that purchaser of 
premises was one with whom trustee for bankrupt 
owner had negotiated as respected liability for auc- 
tioneer’s commissions. 

Contract for sale of premises at auction sale 
provided that, in order to entitle auctioneer to 
commission, sale should be made to own prospect 
and not to person with whom trustee for bankrupt 
owner had been negotiating. 


AETNA LIFE INS. CO. V. BOLDING 
No. 6408 
57 F (2d) 626 
Circuit Court of Appeals, Fifth Circuit. April 6, 1932. 
Rehearing denied April 29, 1932. 
Insured’s misrepresentation in application for life 


policy that he had not suffered from disease, and had 
not within five years consulted physician held material. 
Misrepresentation was material because the 
insurer had right to rely on it and to decide for 
itself whether it would take the risk of insuring 

the applicant’s life. 

Insurer held not to have waived insured’s misrep- 
resentation regarding health, notwithstanding insurer 
had information from which, on sufficient inquiry, it 
could have ascertained insured’s condition. 

Circumstances disclosed that the information 
which the insurer received independently of the 
application was sought from laymen for purpose 
of deciding whether to grant liability insurance 
in addition to life insurance, and was explained 
away by the insured’s statement that he at in- 
frequent intervals only had indigestion, caused by 
overeating, which quickly yielded to simple treat- 
ment administered by himself, and the insured 
was careful to reiterate the statement that he had 
never consulted a physician. 

Insured’s misrepresentation that he had not suf- 
fered from disease and had not consulted physician 
rendered policy voidable at insurer’s option. 


FAGAN v. WHIDDEN, ET AL. 
No. 6467 
57 F (2d) 631 
Circuit Court of Appeals, Fifth Circuit 
March 26, 1932 
Fraud of bank’s officer in falsely stating to exe- 
cutors that decedent had no savings account, as result 
of which fraud executors were prevented from with- 
drawing account before bank’s failure, held not to au- 
thorize recovery of account as trust fund. 
One’s property must be misapplied to convert 
other into trustee ex maleficio. 
One claiming preferential right in insolvent bank’s 
funds on trust theory must show title. 


ATLANTIC COAST LINE R. CO. ET AL v. 
ATLANTIC BRIDGE CoO., INC. 
No. 6481 
57 F (2d) 654 
Circuit Court of Appeals, Fifth Circuit 
April 9, 1932. 

Tariffs, like statutes, have force of law. 

Tariffs, like statutes, must be expressed in clear 
and plain terms, so that those dealing with and gov- 
erned by them may understand them and act advisedly. 

If tariffs are ambiguous or permit of two mean- 
ings, shipper may construe them in most favorable way 
to himself which terms permit. 

Low rate assigned in exception to general tariff 
classification to “machines rated Sixth Class” held ap- 
plicable to crane, hoisting engine, and “whirley,” an 
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apparatus combining steam engine and hoist with pro- 
jecting arm, though general classification specifically 
described cranes and derricks as having sixth class 
rating. 

Intention manifested in words of tariff is alone 
intention to which law gives effect. 


CENTRAL FARMERS’ TRUST CO. v. 
RORICK ET AL. 
No. 6256 
57 F. (2d) 664 
Circuit Court of Appeals, Fifth Circuit 
April 6, 1932 
Defendants held not immune from service of pro- 
cess while attending trial of previous action, which 
plaintiff dismissed because of witness’ absence. 


BUCHANAN v. BLITCH, Superintendent of 

State Prison 

No. 6473 
57 F (2d) 668 
Circuit Court of Appeals, Fifth Circuit 
April 1, 1932 
Rehearing Denied April 23, 1932 

Federal court would accept highest state court’s 
interpretation of State Constitution. 
That state statute provides for execution of sen- 
tence to death by electrocution by prison superintend- 
ent, in presence of sheriff of county wherein convic- 
tion occurred, shows no denial of due process under 
Fourteenth Amendment (Comp. Gen. Laws Fla. 1927, 
8429 §§ 8430; Const. U. S. Amend. 14). 


QUINN ET AL v. SMITH CO., Inc. 
No. 6430 
57 F (2d) 784 
Circuit Court of Appeals, Fifth Circuit 
April 9, 1932 
Sustaining demurrer to count in legal effect 
identical with count on which case was tried presents 
no reversible error. 
Failure to furnish life lines and rafts held not 
proximate cause of injury to patron when hurled into 
bathing pool (Comp. Gen. Laws Fla. 1927, § 3767). 
Negligence of bathing pool proprietor in permit- 
ting persons after carnival to indulge in boisterous 


conduct, as result of which patron was hurled into pool, 
held for jury. 


MOORE v. UNITED STATES 
No. 6284 
57 F (2d) 840 
Circuit Court of Appeals, Fifth Circuit 
April 15, 1932 
Indictment for resisting prohibition agent with 
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deadly weapon held not demurrable as charging offense 
punishable by only two years’ imprisonment, rather 
than offense punishable by ten years’ imprisonment 
under statute on which indictment was based (Cr. 
Code § 65 (18 USCA § 121) ; 18 USCA § 628). 

18 USCA § 628, authorizes maximum im- 
prisonment of two years for knowingly and will- 
fully resisting officer in attempt to serve or exe- 
cute search warrant, with or without use of dead- 
ly weapon, while Cr. Code § 65 (18 USCA § 121), 
expressly punishes use of deadly weapon by one 
making such resistance and imposes maximum 
imprisonment of ten years. 

Prohibition agents are protected by statute pun- 
ishing use of deadly weapons in resisting searches and 
seizures (National Prohibition Act tit. 2, § 28 (27 
USCA § 45); Cr. Code § 65 (18 USCA § 121). 

Refusal of continuance for absence of witness, 
whose evidence was supplied by another’s uncontro- 
verted testimony, was not injurious to defendant. 

Search warrant and supporting affidavit held suf- 
ficient to authorize search of defendant’s dwelling 
house for intoxicating liquor (National Prohibition 
Act tit. 2, § 25 (27 USCA § 39). 

The affidavit stated that intoxicating liquor 
was located in defendant’s dwelling house in viola- 
tion of National Prohibition Act, and that affiant 
had purchased whiskey therein, while warrant re- 
cited substance of affidavit and commanded 
search and seizure. 

Evidence, in trial for resisting prohibition agent 
in execution of search warrant, that defendant was 
present at, prior search by same officer, held admissi- 
ble to prove his knowledge that such officer was pro- 
hibition agent (Cr. Code § 65 (18 USCA § 121); 18 
USCA § 618). 

Warrant, authorizing search in daytime only, may 
be served after sundown, so long as there was suf- 
ficient light readily to recognize man’s features at rea- 
sonable distance (18 USCA § 620). 

Testimony of witness, making experiments three 
days after attempted search of house after sundown 
under warrant authorizing service in daytime only, 
that he could readily recognize features of man farther 
than across street at corresponding time, held admissi- 
ble in trial for resisting officer (Cr. Code § 65 (18 
USCA § 121) ; 18 USCA § 620. 

Court’s request, in commenting on defendant’s 
testimony in trial for resisting officer, that jury con- 
sider whether it would have been more reasonable for 
defendant to have shot another officer first, and why 
he used gun as soon as some one appeared on premises, 
held not reversible error (Cr. Code § 65 (18 USCA 
§ 121). 

District Judge’s charge to consider probability 
that defendant’s daughter who testified for him, had 
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been coached, held not reversible error, in absence of 
exception. 


McCORMICK ET AL v. EAST COAST 
ENTERPRISES, Inc., ET AL 
No. 6290 
57 F (2d) 859 
Circuit Court of Appeals, Fifth Circuit 
April 7, 1932 
Rehearing denied April 29, 1932 
Federal district court held without jurisdiction to 
annul or amend state court’s judgment; plaintiffs hav- 
ing failed to seek review in state court. 


GILLETTE ET AL v. UNITED STATES 
No. 6247 
57 F (2d) 863 
Circuit Court of Appeals, Fifth Circuit 
April 13, 1932 
Bill of exceptions settled and signed after expira- 
tion of trial term and of period of extensions should be 
stricken as unauthorized. 


UNITED STATES v. SYMONETTE 
SAME v. KIRKLAND 
Nos. 6479, 6480 
57 F. (2d) 863 
Circuit Court of Appeals, Fifth Circuit 
April 13, 1932 
Court held without jurisdiction to amend sen- 
tences and put defendants on probation at term suc- 
ceeding term at which sentences were imposed (Jud. 
Code § 76 (28 USCA § 149). 


HOLLOWAY & DUPONT DREDGING CO., INC. 
ET AL v. DES ROCHER & WATKINS 
TOWING CO. ET AL 
No. 6507 
57 F (2d) 864 
Circuit Court of Appeals, Fifth Circuit 
April 7, 1932 

Rental of lighter, dredge, boathouse, launch, and 
other equipment leased for specific purpose of per- 
forming dredging work under contract held within 
protection of contractor’s bond guaranteeing payment 
of persons supplying “labor and materials” (40 USCA 
270). 


WOODWARD v. ATLANTIC COAST LINE R. R. 
No. 6357 
57 F (2d) 1019 
Circuit Court of Appeals, Fifth Circuit 
April 15, 1932 
_ Trial judge may, in exercise of sound discretion, 
set aside verdict, if convinced jury has wrongly found 
fact issues. 
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Judge cannot withhold case from jury because he 
does not credit substantial evidence for one party and 
would therefore be disposed to set aside favorable 
verdict. 

Where uncertainty as to negligence arises from 
conflict in testimony, or because fairminded men may 
honestly draw different conclusions from undisputed 
facts, question is for jury. 

In action for death of pedestrian allegedly struck 
at city crossing by train backing up without lookout, 
evidence held sufficient to take case to jury (Comp. 
Gen. Laws Fla. 1927, §§ 7051, 7052). 


CLIFFORD ET AL v. MERRITT-CHAPMAN & 
SCOTT CORPORATION, ET AL 
“No. 6392 
57 F (2d) 1021 
Circuit Court of Appeals, Fifth Circuit 
April 15, 1932 

Where in rem libel was expressly ordered treated 
as intervening libel, though not perfected as independ- 
ent libel by arrest warrant not allowed originally as 
intervening libel, held, libel should not be dismissed 
(Admiralty Rule 34 (28 USCA § 723). 

Such libel should not be dismissed, since or- 
der of consolidation, expressly ordering that libel 
be treated as intervening libel, supplied any want 
of original allowance. 

Seamen have no wage lien on entire cargo, but 
only on agreed freight and ship. 

Shipper of goods does not bind them to ship 
for wages of the seamen, but for the agreed 
freight out of which ship should pay wages, and 
except when salvage is involved seamen look to 
ship and freight only. 

Ship has lien on cargo for freight. 

Seamen can enforce wage lien against carge to ex~ 
tent of unpaid freight due. 

If freight is not paid, seamen to whom wages 
are due are allowed, in effect, to enforce ship’s 
lien for agreed freight, or for reasonable freight 
where cargo is owned by shipowner, and seamen 
thus have indirect but enforceable lien on each lot 
of cargo for earned unpaid freight due thereon. 
Stipulation that no delivery or tender of cargo was 

made to consignees held not, in view of record, to show 
conclusively that freight had not been earned. 

In absence of contrary contract or custom, ship, 
before demanding agreed freight, must bring goods to 
destination, deliver them on wharf, and notify con- 
signees or owners. . 

If consignees or owners cannot be notified of de- 
livery on wharf, or if freight is unpaid, goods should 
be stored safely until freight is paid and delivery can 
be accomplished. 

If consignees or owners cannot be notified, or if 
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agreed freight is unpaid, ship, upon stcrage of goods 
at destination, has earned freight and retains lien 
therefor. 

Ship’s placing goods in storage at destination 
pending notice and delivery to consignee held not “‘con- 
version” forfeiting freight. 

Placing goods in storage was not cunversion 
of cargo by ship, but rather discharge of duty to 
put it in proper storage for its safety. 

Seizure of ship and cargo under in rem libels, after 
cargo was stored at destination, pending notice and de- 
livery to consignees, held not to destroy ship’s right 
to freight where no liens on cargo beyond freight and 
storage existed. 

Ship’s right of freight was not destroyed by 
seizure, for while seizure would prevent delivery 
in ordinary course, consignees would, by paying 
freight and storage charges, have obtained their 
several cargoes from the court. 

Freight, even pro rata itineris, held not earned for 
cargo not delivered at destination. 

Facts, disclosed that cargo was sold without 
cargo owner’s knowledge and consent. 

Record showed reasonable probability of unpaid 
earned freight upon which seamen might have indirect 
wage liens; hence case should be reopened to ascertain 
part of cargo proceeds representing freight to — 
enforcement of liens. 

Sailors are indulged in admiralty courts. 

Seamen’s error in contending for lien on entire 
cargo, not merely on earned freight, held not to debar 
them from proving true right discovered before final 
decree. 

Hence it was error to refuse motions of sea- 
men at final hearing to be allowed to give further 
evidence, by bills of lading and by ship’s agents, 
of amount of freight on each lot of cargo, and that 
it was unpaid. 

Seamen held entitled to first lien on part of cargo 
proceeds representing unpaid freight, lien being for 
wages. 

Tug owner held entitled to lien on towed ship (46 
USCA § 971). 

Ordinarily, tug towing ship to destination has no 
lien on cargo beyond unpaid freight. 

Ordinarily, there is no lien on cargo beyond 
the freight for tower is furnishing only what ship 
is bound to furnish as consideration for freight. 
Circumstances of necessity, to raise towage lien on 

cargo, must be such as to empower master to hypothe- 
cate cargo and justify tower in understanding that car- 
go was intended to be thus burdened. 

Circumstances held not to warrant implication of 
hypothecation of cargo by master for towage, such as 
would raise towage lien on cargo. 

Circumstances disclosed that after ship, in 
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partially disabled condition, had been anchored at 
an intermediate port, owners of tug that had an- 
swered ship’s call communicated with owners of 
ship at destination, but contract of towage was 
not made with master or at intermediate port, and 
there was no effort by any one to communicate 
with owners of cargo. While portion of cargo was 
perishable, there was no finding that it was an 
imminent peril or that credit of ship was insuf- 
ficient to enable her to obtain help necessary to 
complete her contracts of carriage, and it rather 
appeared that without any hypothecation of cargo 
credit was given ship and her owner, and that the 
object was not so much to save cargo from perish- 
ing as to enable ship to earn her freights. 

Under Florida law, warehouseman held entitled to 
lien on cargo for storage and attendant services (Comp. 
Gen. Laws Fla. 1927, § 6996). 

Admiralty court having jurisdiction over cargo by 
reason of maritime liens thereon, and having by sale 
transferred all liens to proceeds, it will recognize and 
pay all proper claims against fund, including ware- 
houseman’s lien (Admiralty Rule 42 (28 USCA § 723); 
Comp. Gen. Laws Fla. 1927, § 6996). 

Warehouseman’s possessory lien on cargo held not 
removed by seizure in admiralty (Admiralty Rule 42 
(28 USCA § 723) ; Comp. Gen. Laws Fla. 1927, § 6996). 

Warehouseman’s possessory lien on cargo, seized 
under libels for maritime liens, could be asserted by 
claim or intervention praying payment. (Admiralty 
Rule 34 (28 USCA § 7238). 

Independent of storage contract and lien under 
state law, admiralty court may award warehouseman 
reasonable compensation for protection of cargo since 
seizure under in rem libels for maritime lien and give 
warehouseman preference therefor. 

Priorities between seamen’s wage claims, ware- 
houseman’s storage, and attendant charges prior to 
cargo seizure under in rem libels, and storage charges 
after seizure, determined (Admiralty Rule 42 (28 
USCA § 723); Comp. Gen. Laws Fla. 1927, § 6996). 

Storage since seizure under in rem libels for 

maritime liens should be paid first to warehouse- 
man; next, freight due and unpaid should be ap- 
plied to seamen’s wages, which under circum- 
stances exhausted the freight; and, next, proceeds 
should be applied to storage and attendant charges 
prior to seizure under libels, lien for such storage 
charges arising under Comp. Gen. Laws Fla. 1927, 
§ 6996. If, after paying all such charges, there 
should remain surplus from any consignment of 
cargo, it belonged to consignee, unless abandon- 
ment to ship should be found, in which case it 
should be treated as earnings of voyage and ap- 
plied to wage claims. 
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CITY OF FT. PIERCE v. SCOFIELD ENGINEERING 
co. 
No. 6346 
57 F (2d) 1026 
Circuit Court of Appeals, Fifth Circuit 
April 14, 1932 

Company proposing to investigate city’s electric 
light system, estimate cost of improvements, etc., held 
entitled at most to general judgment for amounts 
earned. 

Plaintiff alleged and proved that it proposed 
to investigate city’s present and prospective re- 
quirements for generating station capacity and 
equipment, recommend and estimate cost of im- 
provements and extensions, prepare plans, and su- 
pervise letting of contracts and performance of 
work after city’s consideration, decision, and fi- 
nancing of improvements for 6 per cent of total 
cost of work, payable in three equal installments 
on presentation of report, presentation of plans, 
and completion of contracts, and to investigate 
and report on city’s electric distribution system at 
stated per diem rate, and that it started work, es- 
timated cost, and reported on distribution system. 
City’s contract, to pay engineering company for 

estimating cost of electric plant improvements, pre- 
paring plans, etc., if any of estimated work was fi- 
nanced and undertaken, held unenforceable for want of 
mutuality and definiteness. 

City’s contract, not signed by city clerk and ap- 
proved by city attorney, to pay large sum, not certified 
by clerk to be in proper treasury fund unappropriated 
for other purposes, for estimating cost of electric plant 
improvements, preparing plans, etc., held invalid (Sp. 
Laws Fla. 1927, c. 12746). 

City charter provisions, requiring clerk’s signa- 
ture and attorney’s approval of contracts and certifica- 
tion by clerk that money payable thereunder is in 
proper treasury fund unappropriated for other pur- 


poses, held applicable to contract relating to electric - 


light plant (Sp. Laws Fla. 1927, c. 12746). 

Municipal officers can make contract only by 
method prescribed by law. 

City charter provision, prohibiting contracts in- 
volving expenditure of money until city clerk certifies 
that money is in proper treasury fund unappropriated 
for other purposes, held mandatory (Sp. Laws Fla. 
1927, c. 12746). 


RORICK ET AL v. BOARD OF COM’RS OF 
EVERGLADES DRAINAGE DIST. ET AL. 
; 57 F (2d) 1048 
District Court, N. D. Florida 
April 13, 1932 


Legislation authorizing issuance and providing for — 


payment of bonds becomes part of bond contract, obli- 


gation of which cannot be impaired by subsequent leg- 
islation directly affecting contract to prejudice of 
bondholders’ vested rights (Const. art. 1, § 10). 

Obligation of contract is impaired when its value 
is diminished by subsequent legislation encroaching on 
or dispensing with, any part of force of obligation 
(Const. art. 1, § 10). 

State cannot surrender its sovereign prerogatives 
in performance of essential governmental duties by 
contract. 

Power. given taxing subdivision by state to issue 
bonds and impose taxes to pay them cannot be with- 
drawn while necessary to satisfy bondholders’ vested 
rights (Const. art. 1, § 10). 

State is as capable of making contract and as 
much bound thereby as individual. 

Statute authorizing use of proceeds of drainage 
district acreage taxes to pay general expenses held not 
to authorize such use to prejudice of bondholders 
(Const. U. S. Art. 1, § 10; Acts Fla. 1913, c. 6456, 
§§ 5, 6, 19, 24; Acts Fla. 1921, c. 8412, § 1). 

Acts Fla. 1913, c. 6456, § 6, provides general- 

ly that proceeds of acreage taxes levied by section 
5 shall be used to pay “expense” of board of com- 
missioners of Everglades drainage district in “its 
business generally” and to create sinking fund for 
payment of bonds issued by district under section 
19 and its amendments, but section 24 specifically 
and mandatorially requires that such proceeds and 
other revenue of district be used to pay interest 
on bonds and create sinking fund for retirement 
thereof, while Acts Fla. 1921, c. 8412, § 1, imposes 
separate ad vaiorem tax for maintenance, repairs, 
and other general or necessary purposes of dis- 
trict. 

Resolution binding drainage district commission- 
ers to pay sufficient moneys into sinking fund to pay 
bonds maturing annually held within their authority 
and part of bond contract (Comp. Gen. Laws Fla. 1927, 
§ 1555). 

Statute, under which drainage district bonds were 
issued and acreage taxes levied to pay them, consti- 
tuted contract, which could not be impaired by with- 
drawing tax legislation or diverting proceeds to other 
purposes (Const. U. S. art. 1, § 10; Comp. Gen. Laws 
Fla. 1927, §§ 1530 et seq., 1534, 1535, 1553, 1555, 1557, 
1560). 

Proceeds of drainage district acreage taxes held 
appropriated and pledged to pay interest on, and create 
sinking fund for retirement of, bonds before using any 
for other purposes (Comp. Gen. Laws Fla. 1927, $$ 
1530 et seq., 1534, 1535, 1558, 1555, 1557, 1560). 

Drainage district acreage taxes held “special as- 
sessments” for benefits and not “general revenue” for 
purposes of “general government” within rule that 
bonds payable from general revenue are charge only 
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on surplus revenues after paying governmental ex- 
penses (Comp. Gen. Laws Fla. 1927, §§ 1534, 1535). 

Legislature’s power to redetermine benefits and 
reduce special assessments must be exercised consist- 
ently with inviolability of contracts (Const. art. 1, 
10). 

Taxing power cannot be exercised so as to impair 
contract obligation by directly abrogating or diminish- 
ing means by which contract can be performed (Const. 
art. 1, § 10). 

Purchasers of drainage district bonds before en- 
actment of law increasing acreage taxes for payment 
thereof acquired no vested contract rights in increased 
rates, though refunding bonds issued thereunder were 
placed on parity with other bonds (Const. U. S. art. 1, 
§ 10; Comp. Gen. Laws Fla. 1927, §§ 1530, 1534, 1553, 
1554; Acts Fla. 1929, c. 138633). 

Issuance of drainage district refunding bonds un- 
der act increasing acreage taxes did not give prior pur- 
chasers of district bonds vested right in such increase 
(Const. U. S. art. 1, § 10; Comp. Gen. Laws Fla. 1927, 
$§ 1534, 1553, 1554). 

The refunding bonds were not “additional 
bonds” so as to require levy of additional taxes 
for payment thereof. 

Acreage tax levy, imposed by act under which 
drainage district bonds were issued, held part of bond 
contract, obligation of which could not be impaired by 
act reducing taxes or diverting proceeds to other pur- 
poses (Comp. Gen. Laws 1927, §§ 1553, 15€9; Const. 
U. S. art. 1, § 10). 

Act authorizing issuance of additional drainage 
district bonds held inoperative against holders of out- 
standing bonds, unless taxes levied therein are suf- 
ficient increase to pay additional bonds (Const. U. S. 
art. 1, § 10; Comp. Gen. Laws Fla. 1927, § 1553; Acts 
Fla. 1929, c. 13633). 

Act imposing acreage taxes in lieu of previous 
taxes on lands in drainage district held inoperative 
against holders of district bonds so far as authorizing 
reduction of taxes imposed for payment of bonds 
(Const. U.S. art. 1, § 10; Comp. Gen. Laws Fla. 1927, 
§ 1553; Laws Fla. 1929, c. 13633, § 6). 

Statute fixing new drainage district acreage taxes 
and creating administration fund from proceeds held 
inoperative against holders of outstanding district 
bonds so far as reducing or diverting tax proceeds 
available for payment of bond interest and principal 
(Const. U. S. Art. 1, § 10; Comp. Gen. Laws Fla. 1927, 
§ 1553; Acts Fla. 1931, c. 14717, §§ 7, 8, 48, 44). 

Proceeds of administration fund, created by stat- 
ute from proceeds of drainage district acreage taxes, 
cannot be pledged to repay money borrowed against 
anticipated revenue therein, as authorized thereby to 
prejudice of bond interest and sinking fund require- 
ments of previous act (Const. U.S. art. 1, § 10; Comp. 
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Gen. Laws Fla. 1927, §§ 1534, 1535, 1553, 1555, 1557, 
1560; Acts Fla. 1931, c. 14717, § 48 (d). 

Statutory provisions for payment of other drain- 
age district obligations than bonds from proceeds of 
acreage taxes held inoperative against bondholders un- 
til all bond interest and sinking fund requirements of 
previous act are fully met (Const. U.S. art. 1, § 10; 
Comp. Gen. Laws Fla. 1927, §§ 1535, 1553, 1557, 1560; 
Acts Fla. 1931, c. 14717, §§ 7, 44 (b). 

Statute authorizing issuance of drainage district 
bonds to refund outstanding obligations, without levy- 
ing additional acreage tax for payment thereof, held 
not to authorize issuance of bonds for payment of obli- 
gations other than existing bonds (Const. U. S. art. 1, 
§ 10; Comp. Gen. Laws Fla. 1927, §§ 1535, 1553, 1560; 
Acts Fla. 1931, c. 14717, §§ 7, 43, 44, 70 (a, i). 

Validity of statutory provisions not assailed by 
bill of complaint need not be considered on plaintiff’s 
appeal. 

Statute requiring that land sold for delinquent 
drainage taxes be bid off to state internal improvement 
fund trustees,.in absence of bidders, is part of district’s 
contract with bondholders, and trustees must pay for 
tax certificates immediately (Const. U. S. art. 1, § 10; 
Comp. Gen. Laws Fla. 1927, $§ 974, 1541, 1542, 1547; 
Acts 1917, c. 7305, § 4 as amended by Actg 1925, c. 
10024; Acts Fla. 1931, c. 14717, § 56 (d). 

The word “person” in Comp. Gen. Laws Fla. 

1927, § 1542, providing that tax collector shall re- 

’ quire immediate payment for land sold for taxes 
by any “person” to whom any parcel thereof may 

be struck off, applies to trustees of internal im- 

provement fund, though frequently held not to 

embrace public governmental bodies. 

Lands bid in for internal improvement fund trus- 
tees at delinquent drainage tax sale held “lands within 
the Everglades Drainage District held by the trustees 
of the Internal Improvement Fund” within act sub- 
jecting such lands to drainage taxes from time title 
vests in trustees (Comp. Gen. Laws Fla. 1927, § 1534; 
Acts Fla. 1931, c. 14717, § 48; Acts Fla. 1917, c. 7305, 
§ 4; Comp. Gen. Laws Fla. 1927, §§ 1384 et seq., 1401, 
1408). 

Trustees of Florida internal improvement fund 
cannot execute trust to direct prejudice of third 
parties’ contract rights in execution of prior trust, even 
by legislative direction (Comp. Gen. Laws Fla. 1927, 
§$§ 1384 et seq., 1401, 1408). 

Trustees of Florida internal improvement fund 
held not required to pay delinquent drainage taxes on 
lands bid off to them during two years redemption pe- 


_ riod (Comp. Gen. Laws Fla. 1927, §§ 1531, 1534, 1541). 


That the state does not pay subsequent taxes on 
lands for which it holds tax certificates under general 
taxation statutes does not by analogy relieve trustees 
of the internal improvement fund of their obligation 
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to pay subsequent special drainage taxes on lands in 
Everglades drainage district bid off for said trustees 
for nonpayment of district drainage taxes (Comp. Gen. 
Laws 1927, § 1534; Acts Fla. 1917, c. 7305, § 4; Acts 
Fla. 1931, c. 14717, § 48). 


Delinquent drainage tax certificates, issued to 
trustees of state internal improvement fund, are held 
by them in their own rights as such trustees, not in 
trust for drainage district commissioners (Comp. Gen. 
Laws Fla. 1927, § 1541; Acts Fla. 1917, c. 7305, § 4). 

Statute requiring that lands, for which there are 
no bidders at delinquent drainage tax sale, be struck 
off for district board of commissioners, instead of 
trustees of internal improvement fund as before, and 
declaring board’s certificates of indebtedness to trus- 
tees receivable in payment of such taxes, held inopera- 
tive against district bondholders as impairing obliga- 
tion of contract (Const. U. S. art. 1, § 10; Acts Fla. 
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1931, c. 14717, §§ 56 (c) 65 (a, b); Comp. Gen. Laws 
Fla. 1927, §§ 1541, 1542, 1547; Acts 1917, c. 7305, § 4, 
as amended by Acts 1925, c. 10024). 


Act authorizing redemption of land sold for de- 
linquent drainage taxes with district bonds or interest 
coupons held inoperative against holders of bonds pre- 
viously issued under act requiring sale of land to trus- 
tees of state internal improvement fund (Const. U. S. 
art. 1, § 10; Comp. Gen. Laws Fla. 1927, §§ 1541, 1547; 
Acts Fla. 1931, c. 14717, § 71). 


Act changing personnel of drainage district board 
of commissioners impaired no vested contract rights of 
district bondholders (Const. art. 1, § 10; Acts Fla. 
1931, c. 14717. 

Mere change in personnel of public board or body 
is not usually regarded as impairment of contract obli- 
gations (Const. Art. 1, § 10). 
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March 7, 1932. 
Honorable Joe A. Smith, 
Marianna, Florida. 
Dear Mr. Smith: 

RE: Promise by a Candidate to remit to 
county or anyone any part of legal com- 
pensation of office to which he aspires. 

This refers to your request fcr my opinion as to 
whether or not our Statutes prohibit the promise by a 
candidate to remit or re-fund to the county or anyone 
else any part of the legal compensation or fees of the 
office to which he aspires. 

I beg to advise that my predecessor, Honorable 
Fred H. Davis, who is now a Justice of the Supreme 
Court of Florida, rendered an opinion under date of 
May 8, 1928, a portion of which I quote as follows: 

“Section 5918, Revised General Statutes of 
Florida, prohibits the promising to give or pay 
any money or anything of value directly or indi- 
rectly by any candidate in furtherance of his 
candidacy for nomination in the primary, except 
in the manner and for the purposes authorized by 
that section. 

“Any violation of this section provide a 
ground of disqualification for office and punish- 
able by fine and imprisonment. 

“In my opinion this section prohibits the 
promise by a candidate to remit to the county or 
to anyone else any part of the legal compensation 
of the office to which he aspires.” 

I concur in the above opinicn as being the law at 
this time. 

Yours very truly, 
CARY D. LANDIS, 


CDL:W Attorney General. 


April 26, 1932. 
Honorable H. A. Bowles, 


Clerk Circuit Court, 
Marianna, Florida. 
Dear Mr. Bowles: 

This refers to your favor of April 25. 

The statute does not require candidates for mem- 
ber of the various executive committees to file expense 
statements. 

Respectfully yours, 
CARY D. LANDIS, 


BC:W Attorney General. 


April 29, 1932. 
Honorable Lennard O. Boynton, 
George White Building, 
Bartow, Florida. 
_ Dear Mr. Boynton: 
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OPINIONS OF THE ATTORNEY GENERAL 


Replying to your favor of April 26, in which you 
request me to express an opinion on whether or not 
the statement by a candidate for tax assessor of Polk 
County, Florida, that he will operate the office for an 


amount not to exceed eight thousand dollars per an- 


num, including his salary and other expenses, is a vio- 
lation of the corrupt practice act, permit me to say, 
inasmuch as this question has never been presented to 
a court of competent jurisdiction, I, of course, cannot 
say what the courts would hold. 

However, I am enclosing herewith copy of letter 
addressed to Mr. McCollum, which expresses my views 
cn the subject and which probably covers the question 
propounded in your letter. 

Respectfully yours, 
CARY D. LANDIS, 


RC:W Attorney General. 


April 30, 1932. 
Mr. W. M. Dowdy, 


Box 127, 
La Belle, Florida. 
Dear Sir: 

Replying to your letter of April 25, in which you 
ask to be advised whether or not colored people can 
register for the coming election, permit me to say the 
law requires registration officers to register all per- 
sons applying for registration; and the law requires 
each registrant to declare his party affiliation. 

While negroes are permitted to register, under the 
resolution of the State Democratic Executive Commit- 
tee they will not be permitted to vote as democrats in 
the primaries of June 7 and 28. 

Very truly yours, 
CARY D. LANDIS, 


RC:W Attorney General. 


May 6th, 1932. 
Hon. J. W. Burdeshaw, 
Youngstown, Florida. 
My Dear Mr. Burdeshaw: 

This refers to your favor of the 5th instant, in 
which you state that you note an item in the Times- 
Union in which it appears that county candidates of 
Jackson county have met with the County Commission- 
ers and arranged for all white Democrats to vote in 
the Primary Election without regard to paying poll 
tax, and that the article stated further that this has 
been the custom in Jackson county for the past forty 
years. You also state that a great many citizens in 
your county are not able financially to spend the $4.00 
to qualify the husband and wife of the household, and 
you state that you do not see the justice of the people 
of Jackson county being allowed the franchise, and 


| 
| 
| 
| 
| 
| 
t 
* 
ge 
| 
i 
| 
j 
| 
| 
4 
| 
H 
Ni 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 113 


those of Bay County who are by circumstances unable 
to pay this tax deprived of their ballot. 

As to the statements made in the Times-Union, I 
know nothing about what the facts are with reference 
to Jackson county, but the fact is, the general law with 
reference to the requirement of the payment of poll 
tax as a prerequisite to vote, is clear, and it is Section 
16, page 491, Chapter 13761, Laws of Florida, Acts of 
1929, which reads as follows: 

“Section 16. That no person, unless exempt 
under the provisions of law relating to general 
elections, shall be permitted to vote at a primary 
election, who shall have failed to pay on or before 
the third Saturday preceding the day of the first 
primary election, as herein provided for, his poll 
tax for the two years next preceding the year in 
which such primary elections shall be held, nor 
shall any person be permitted to vote at any such 
election whose name does not appear on the regis- 
tration books as required by law”. 

You will see, therefore, that anyone who does vote 
without paying his poll tax, as required by this Act, 
violates the election laws of the State of Florida. The 
candidates and County Commissioners of no county 
have a legal right to waive the payment of poll taxes 
in any way. 

Section 8171 of the Compiled General Laws, 1927, 
is as follows: 

“8171. (5907) Person knowing he is not 
qualified elector, voting at Primary. — Whoever, 
knowing he is not a qualified elector at a primary 
election, wilfully votes at such primary election, 
shall, on conviction thereof, be fined in the sum 
not exceeding one thousand dollars, or be impris- 
oned in the county jail not exceeding one year, or 
both, in the discretion of the court’. 


The law is plain and a penalty is provided for its | 


violation. Of course, it may be that some people will 
violate the election laws, as they violate all laws, but I 
cannot believe that the good people of any county 
would undertake to make a wholesale violation of the 
election law, because it would be a very serious matter 
indeed, and might involve numerous election contests, 
etc., with reference to officials who are balloted for 
throughout the State, or in more than one county. 
Thus it is, that I see no way that your people can get 
relief at this time. If the law is wrong, then it is a 
matter for the Legislature to amend or change the 
same. 
Yours very truly, 
CARY D. LANDIS, 


CDL-G Attorney General. 


April 30, 1932. 
Honorable Easter L. Gates, 
Supervisor of Registration, 


Fort Lauderdale, Florida. 
Dear Mr. Gates: 

Replying to your letter of April 26, permit me to 
say that the Statute does nct appear to provide for a 
person changing his party affiliation between the time 
of registering and the date of election in counties 
where bi-ennial registration is required. 

However, since the statute is silent on the subject, 
if the registration officer feels disposed to do so, I 
know of no legal objection to him changing the regis- 
trant’s party affiliation at any time before the regis- 
tration list has been certified to the county commis- 
sioners. 

Respectfully yours, 
CARY D. LANDIS, 


RC:W Attorney General. 


May 6, 1932. 
Mr. W. McCarraway, 
Wacissa, Florida. 
Dear Mr. McCarraway: 

In response to your verbal request of this date, 
permit me to say the Statute does not permit the 
Board of Election Inspectors, under any circumstances, 
to take ballots away from the polling place to electors 
on the day of election. 

All electors are required to come to the polling 
place and mark their ballots in a private booth pro- 
vided for that purpose and to deposit the ballot in the 
ballot box themselves. 

Where an elector is unable to mark his ballot with- 
out assistance, the Statute requires that two members 
of the Board of Inspectors shall assist the elector. One 
member of the Board cannot act alone in this respect. 

Respectfully yours, 
CARY D. LANDIS, 


RC:W Attorney General. 


May 17, 1932. 
Mr. E. A. Jenkins, 
Hernando, Florida. 
Dear Mr. Jenkins: 

Replying to your favor of the 12th mstant, per- 
mit me to say the statute is silent upon the question 
of whether or not a person, to be an inspector at a 
special tax school district election, should be a tax- 
payer. However, only those who pay a real or personal 
property tax are permitted to vote in such elections. 
Therefore, it would appear to be proper that only those 
who pay a tax should be permitted to serve as an 
inspector. 

A person who is otherwise qualified as an elector, 
who is exempt from the payment of poll tax, would be 
qualified to serve as an inspector in such election. 

The statute is silent upon the question of whether 
or not a person must be a qualified elector to become 
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a candidate fcr trustee in a special tax school district 
election. The statute provides that any person who is 
nominated by petition of five qualified electors shall 
have his name printed on the ballot. 

In a case where property is owned in the name of 
the husband and the husband pays the real or personal 
property tax for himself only, the wife is not eligible 
to vote in a special tax school district election. 

Only those paying a tax upon real or personal 
property are eligible to vote in a special tax school dis- 
trict election, regardless of whether such person is a 
patron of the school or not. 

I have heretofore held and now hold that a person 
paying a license tax on an automobile should be per- 
mitted to vote in special tax school district elections. 
A person, firm, corporation or association owning 
real or personal property entitled to exemption, may 
waive the exemption and pay the assessed taxes if they 
wish to do so. 


Yours very truly, 
CARY D. LANDIS, 


RC/ed Attorney General. 


May 14, 1932. 
Mr. Rudy M. Johnson, 

4404 Seventh St., South, 

St. Petersburg, Florida. 

Dear Mr. Johnson: 

Replying to your favor of the 15th instant, per- 
mit me to say the fee required by Section 11 of Chap- 
ter 14899, Acts of 1931, from salesmen of securities, is 
not an occupational license tax but a registration fee, 


tional license tax does not apply. 
Yours very truly, 
CARY D. LANDIS, 


RC /ed Attorney General. 


May 20, 1932. 
Hon. R. A. Gray, 
Secretary of State, 
Capitol. 
Dear Mr. Gray: 

In compliance with your verbal request for an 
opinion relative to whether or not it is your duty. to 
omit from the primary election ballot the names of 
candidates who fail to file expense statements as pro- 
vided by Sections 421, Compiled General Statutes, and 
Section 15 of Chapter 13761, Acts of 1929, permit me 
to say: 

Section 8197, Compiled General Laws of 1927, 
reads as follows: | 

“8197. (5933) Candidate failing to file state- 
ments of campaign expenses not to have name 
printed on ballot; officers issuing certificate, etc. 

Any candidate who fails to make and file the 


and the exemption allowed war veterans as to occupa-. 
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statements required by section 421, in the form 
and at the time specified, shall not have the right 
to have his name placed upon the ballot to be used 
in the primary election, and those intrusted with 
the preparation of such primary ballots shall, upon 
the certificate of the officer with whom said 
statements are required to be filed, that a candi- 
date has failed to file such statement or state- 
ments, omit his name therefrom. The name of no 
candidate failing to file such statements as re- 
quired by said section shall be allowed or printed 
on the official ballot used in the general State and 
county electicn, and no committee, officer or board 
authorized to issue commissions, certificates of 
election and certificates of nomination shall issue 
any such commission or certificate to any candi- 
date who fails to comply with the provisions of 
the said section. Any officer, and the members 
of any board or committee violating the provisions 
of this section shall upon conviction be fined not 
exceeding fve hundred dollars, or be imprisoned 
not exceeding six months.” 

Section 8197, Compiled General Laws, makes it a 
misdemeanor punishable by fine and imprisonment for 
any officer, member of any board or committee in- 
trusted with the preparation of the primary election 
ballot, to have the name of a candidate printed upon 
the ballot who has failed to file expense statements 
when such failure has been certified by the officer 
with whom said statements are required to be filed. 

I think that an officer with whom candidates’ 
statements are required to be filed would be justified 
under the law in considering statements mailed on the 
last day allowed by statute, where the post mark shows 
the mailing thereof as filed within the time, even 
though such statements do not actually reach the of- 
ficer until the following day, but no statement should 
be considered as filed within the time specified in the 
statute unless positive proof can be made that the 
candidate made every effort within his power to file 
the statement either by delivery to the officer, or by 
delivery to a post office in the State of Florida on or 
before the last day for such statements to be filed. 

Respectfully yours, 
CARY D. LANDIS, 


RC/ed Attorney General. 


May 23, 1932. 
Messrs. Padgett & Burton, 
First National Bank Building, 
Miami, Florida. 
Gentlemen: 

This refers to your favor of May 20, relative to a 
bank, that is a client of yours, buying and selling se- 
curities, most of which will be listed on the stock ex- 
change, but occasionally some of which may not be 
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listed. 

It has been the ruling of this office that if banks 
buying stock as an investment and later decide they 
wish to change their investment and sell their se- 
curities, that this would not necessitate such banks to 
register as a dealer; but if the banks go into the bus- 
iness as acting as dealers in securities and buy and sell 
them as dealers and not as an investment of the banks, 
then such banks would have to register as dealers under 
the Florida Securities Law. Some banks have gone in- 
to this business as dealers and have registered, but the 
banks that buy the securities only as an investment 
for themselves have not qualified, even though they 
may conclude to change and sell these unlisted securi- 
ties. 

Very respectfully yours, 
CARY D. LANDIS, 
Attorney General. 


May 19, 1932. 
Hon. E. M. Magaha, 


Attorney at Law, 
Fort Myers, Florida. 
Dear Mr. Magaha: 

Replying to your favor of the 16th instant, per- 
mit me to say where a person is convicted of a felony 
and the case is pending before the Supreme Court on 
writ of error, the conviction does not disqualify a per- 
son as an elector. 

Yours very truly, 
CARY D. LANDIS, 


RC/ed Attorney General. 


May 23, 1932. 
Hon. W. H. Shiver, 


Route 2, 
Altha, Florida, 
Dear Mr. Shiver: 

Replying to your favor of the 19th instant, rela- 
tive to the abolishment of a special tax school district 
in Calhoun County, permit me to say Section 745 of the 
Compiled General Laws, reads as follows: 

“Any special tax school district may at any 
time under the provisions hereinafter mentioned 
abolish or extend or contract the limits of such 
special tax school district; provided that no spe- 
cial tax school district shall be abolished while it 
has any outstanding indebtedness without first 
making provisions for the liquidation of such out- 
standing indebtedness.” 

See Gaulden vs. Bellotte, 79 Fla. 104, 83 So. 866. 

Section 746 reads as follows: 

“Any special tax school district may be abol- 
ished or the limits thereof extended or contract- 
ed by a majority vote of an election called by the 
board of public instruction of the county for the 
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purpose, after publication of such notice as is re- 

quired to create such special tax district, at which 

election the qualified voters shall be the same as 

in elections to create special tax school districts.” 

Sections 747, Compiled General Laws, reads as 
follows: 

“Any two or more contiguous special tax 
school districts in the State of Florida may be 
consolidated as hereinafter authorized.” 

See Sections 748 to 753 inclusive. 


You ask to be advised whether or not the school 
board of your county may legally authorize an election 
for the abolishment and re-creation of a special tax 
school district. The statutes appear to authorize the 
abolishment of a special tax school district provded 
arrangements for the payment of outstanding indebt- 
edness are made. 

Of course, after a special tax school district is abol- 
ished, another special tax school district could be cre- 
ated, provided the statutes are complied with. 

Permit me to suggest that, if you wish further 
information on this subject, you might take this mat- 
ter up with your county attorney, or any other attor- 
ney the Board would see fit to consider. 

Yours very truly, 
CARY D. LANDIS, 
Attorney General. 


May 24, 1932. 
Mr. F. C. Schwalbe, 


Vice- President, 
Florida National Bank, 
Jacksonville, Florida. 
Dear Mr. Schwalbe: 

Certificates of deposit in the usual form possess 
all the requisites of a negotiable promissory note, are 
written obligations to pay money, and are therefore 
subject to the Documentary Stamp Tax imposed by 
Chapter 15787, Laws of Florida, Acts of 1931. This 
has been my construction as far back as September 24, 
1931. 

Yours very truly, 
CARY D. LANDIS, 
Attorney General. 


May 23, 1932. 
Hon. Ernest Amos, 


Comptroller, 
Capitol. 
Dear Mr. Amos: 

In the matter of your request that I obtain an 
order of a court of competent jurisdiction for opening 
a package in the office of the Secretary of State sup- 
posed to contain state warrants as evidence before an 
investigating committee of the State Senate, which 
are believed to be sealed up in the package now in the 
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files of the Secretary of State, I beg to advise as my 
opinion that this is not a matter of which the courts 
would take cognizance. 
The proviso to Section 116 of the Compiled Gen- 
eral Laws relates only to the Journals of the Executive 
Session of the Senate, and the warrants referred to in 
your letter are not part of the Journals, and there- 
fore do not come within the purview of said provision. 
These warrants should have been returned to your 
office upon completion of the hearing before the Sen- 
ate Committee, and if they have gotten into the of- 
fice of the Secretary of State by error, they should be 
returned to your office, and for that purpose, the Sec- 
retary of State would be authorized to go into any pack- 
age filed in his office, provided the Journal of the 
Executive Session of the Senate shall be kept free 
from inspection or disclosure. 
Yours very truly, 
CARY D. LANDIS, 
Attorney General. 
May 28, 1932. 
Mr. William Ide, 
St. Cloud, Florida. 
Dear Mr. Ide: 
Replying to yours of the 25th instant, in which 
you request me to send you the laws pertaining to the 
powers and duties of a justice of the peace, permit me 
to say there are several statutes covering the subject, 
all of which may be found in the Compiled General 
Laws of 1927 and subsequent Acts of the Legislature. 
A justice of the peace derives his compensation 
from fees and not from a salary. A justice of the peace 
as such justice is not authorized to charge for giving 
legal advice. 
You state that you expect to be appointed justice 
of the peace in your county, and that you are ignorant 
of the laws governing the powers and duties and jur- 
isdiction of a justice of the peace. I will suggest that 
if you are appointed to such office, you will require 
the Compiled General Laws of 1927 and Acts of the 
Legislature subsequent thereto. And it will be neces- 
sary for you to study the several statutes governing 
the powers, duties and jurisdiction of a justice of the 
peace before you can properly administer the duties 
of the office. : 
Yours very truly, 
CARY D. LANDIS, 
Attorney General. 


May 24, 1932. 
Mr. Julian Hartridge, 
General Counsel, 
The Seaboard Oil Company, 
Jacksonville, Florida. 
Dear Sir: 
In Re: Gasoline Tax on Export Shipment. 
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After a careful reading of the case of Eastern Air 
Transport, Inc., vs. S. C. Tax Commission, et al, 76 
L. Ed. 479, I have reached the conclusion that this 
case is distinguishable from a case where gasoline is 
bought in the State exclusively for export. 

In Eastern Air Transport vs. 8. C. Tax Commis- 
sion, supra, the purchase was intra-state and the goods 
purchased were used as a part of the means of con- 
ducting interstate business. On the other hand, in the 
case of purchase of goods for immediate and exclusive 
export, where the goods purchased are not used as a 
part of the supplies or equipment in conducting an 
interstate business, the goods so purchased thereby 
form a part of transactions in interstate commerce and 
are immune from the tax for the sale of gasoline or 
other like products of petroleum. 

On the other hand, if any part of the gasoline so 
purchased is used in transporting from the State to 
a foreign state or country, it thereupon becomes a part 
of the means of equipment for use in conducting a bus- 
iness which constitutes interstate commerce, and the 
entire purchase would thereby be liable for the tax. 

Yours very truly, 
CARY D. LANDIS, 
Attorney General. 


May 30, 1932. 
Hon. Thomas B. Bird, 
County Judge, 
Monticello, Florida. 
Dear Judge: 

Replying to your favor of the 27th instant, per- 
mit me to say Section 432, Compiled General Laws, 
requires the canvassing board to record absentee vot- 
ers’ ballots upon the poll book of the proper precinct 
in their possession, in the same manner as clerks of 
elections record votes, provided the canvassing board 
shall find the name of such absentee voter duly regis- 
tered among the vcters of such precinct, as required by 
law in other cases of resident voters, and add the name 
to the total of the poll sheet in arriving at the total 
result of the election in the precinct where the voter 
lives. 

I do not think in doing this that it is necessary 
for the canvassing board to violate the provisions of 
the 1929 Act, which requires the canvassing board to 
compile the results of the primary election solely from 
the returns and certificates of the inspectors. I think 
this provision means that the canvassing board should 
not change the figures made by the inspector, but that 
the absentee votes should be added to the total of 
the poll sheet in arriving at the total result of the 
election. I presume that where the term “poll sheet” 
is used, it means “tally sheet’’. 

Replying to your second question, permit me to 
say absentee ballots received later than the third day 
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after the primary election should not be counted, be- 
cause Section 11 of Chapter 13761, Acts of 1929, re- 
quires the canvassing board to certify the result of 
the election on or before the third day after the pri- 
mary. 
Replying to your third question, permit me to say 
a deputy supervisor of registration could not act as 
a member of the canvassing board for the supervisor 
of registration, because Section 407, Compiled General 
Laws, provides that in case. of inability of county 
judge or supervisor to act, the chairman of the board 
of county commissioners shall designate a member of 
the board of county commissioners to act in his place. 
See also Section 11, Chapter 13761, Acts of 1929. 
CARY D. LANDIS, 
Attorney Ge.eral. 


May 30, 19382. 
Mr. John P. Coffin, 


Editor, The Loyal American, 
Johnstown, Florida. 
Dear Mr. Coffin: 

Replying to your favor of the 28th instant, per- 
mit me to say it is my opinion that the publication of 
a grand jury report, if the entire report should be 
published, would not be a violation of the corrupt prac- 
tice act, even though the grand jury report did not con- 
tain statements which might adversely affect the can- 
didacy of a person for office. 

With reference to your second question, permit me 
to say if a Republican eltctor voting a Republican tick- 
et should write the name of a Democratic candidate up- 
on the Republican ballot, such vote would not be count- 
ed. This likewise applies to a person voting a Demo- 
cratic ticket, who might write the name of a Republi- 
can candidate thereon. 

Yours very truly, 
CARY D. LANDIS, 
Attorney General. 


May 30, 1932. 
Hon. R. A. Gray, 


Secretary of State, 
Capitol. 
My dear Mr. Gray: 

This refers to your favor of the 28th instant, in 
which you make inquiry as to the fee to be paid the Sec- 
retary of State for receiving and filing corporation 
certificates under Section 11829, Laws of Florida, Acts 
of 1927. 

The certificate required under Sections 1 and 2 
of this Act, when filed with the Secretary of State. 
shall be accompanied with a fee to the Secretary of 
State of $1. 

Section 12 of this same Act requires the filing on 
or before the 1st day of June of each year a like cer- 
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tificate giving like information with reference to the 
then officers and directors of such corporation. 

The fee prescribed for the first certificate being 
$1, and the following certificates being like certificates, 
in my opinion implies a like filing fee of $1. This seems 
to me to be the only fair interpretation of this Act, 
and I think these fees should accordingly be so collected 
upon the filing of these certificates. 

Very respectfully ycurs, 
CARY D. LANDIS, 
Attorney General. 


May 30, 1932. 
Honorable Emmett Donnelly, 
Attorney at Law, 
Lake Wales, Florida. 
My dear Mr. Donnelly: 

This refers to your favor of May 27, in which 
you request my opinion as to whether or not a Bond- 
holders’ Protective Committee, organized for the pur- 
pose of representing the holders of municipal bonds, 
is such an organization as would have to qualify under 
the Florida Securities Commission Act, to-wit: Chap- 
ter 14899, Acts of 1931. 

In the first place, municipal securities are exempt 
under Section 4 of the act; therefore, it is my opinion 
that they do not come within the provisions of the 
securities commission act, unless they should under- 
take to act as a dealer or salesman, then they would 
have to qualify as a dealer under Section 11 of the 
act, which includes securities exempt under Section 4. 

However, it is my understanding that these bond- 
holders’ Committees do not act in the capacity of a 
dealer. 

Very respectfully, 
CARY D. LANDIS, 
Attorney General. 


May 30, 1982. 
Honorable Herbert M. Teets, 
551 Fifth Avenue, 
New York City, N. Y. 
My dear Mr. Teets: 

This refers to your favor of May 24, addressed to 
the Honorable Doyle E. Carlton, Governor of Florida. 
which letter has been referred to me for reply. 

Permit me to state that section 5524 of the Com- 
piled General Laws of Florida authorizes the appoint- 
ment of non-residents as administrators under the 
same rules and restrictions as residents of this State. 
This clearly applies only to natural persons. 

Section 6124, C. G. L., provides for the organiza- 
tion of trust companies, and Section 6126, ©. G. L., de- 
fining the powers of trust companies in sub-paragraph 
13 authorizes the appointment of trust companies as 
executors cr trustees under a last will and testament. 
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Section 6145, C. G. L., makes it unlawful after 
June 7, 1923, for any corporation or association to ex- 
ercise any of the trust functions then prescribed by the 
laws of Florida to be exercised by trust companies or 
associations, or to exercise any of the duties, powers, 
or enjoy the emoluments, profits or benefits which may 
be granted or may have heretofore been granted by the 
Legislature to corporations and/or associations, with- 
out such corporation and/or association first obtaining 
a charter under the laws of the State of Florida, grant- 
ing the exercise of such powers, duties and functions. 
This, however, by provision of said section, does not 
apply to any trustee, executor, or administrator ap- 
pointed under any will executed by a non-resident. 

I would suggest that you read the case of Girard 
Trust Company vs. Tampa Shores Development a 
pany, et al, 95 Fla. 1010, 117 So. 786. 

Trusting that this gives you the desired informa- 
tion, I beg to be 

Respectfully yours, 
CARY D. LANDIS, 
Attorney General. 


June 1, 1932. 
Hon. L. D. McGregor, 
Attorney at Law, 
Tampa Theatre Building, 
Tampa, Florida. 
Dear Mr. McGregor: 

Replying to yours of the 30th instant, in which you 
ask several questions regarding powers and duties of 
election officials, permit me to say I will endeavor to 
answer the same in the order propounded. 

Your first question reads as follows: 

“How many ballot boxes can legally be used at 
each election precinct, regardless of the number of 
tables and anaes and clerks employed in the pre- 
cinct ?” 

Answer to 

Section 303, Compiled General Laws, requires the 
county commissioners to secure or prepare one ballot 
box for each polling place in their respective counties, 
of sufficient size to receive and contain all the ballots 
of the particular precinct or voting place for which it 
is intended. In view of the provisions of Section 303 
as quoted above, it appears that there is no authorty 
for more than one ballot box for each precinct or poll- 
ing place. 

Your second question reads as follows: 

“Must the ballot box at all times be in view of the 
public and if so please state specifically where the 
same should be placed, also the distance from the 
door?” 

Answer to question 2: 

Section 308, Compiled General Laws, provides that 
each polling place shall be presided over by a board 
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of inspectors, and that each polling place shall be railed 
off and constructed with an opening at one end or side 
as an entrance for the voter, and an opeing at the 
other for his exit, as a pollig place at which to hold the 
election. The law provides that but one voter shall be 
allowed in one polling place at a time, and no one ex- 
cept an inspector of the election (not even a clerk of 
the election) shall be allowed to speak to the voter 
while in the polling place casting his vote. 

Section 308 further provides that even an inspec- 
tor shall not have the right to speak or interfere with 
any voter concerning the manner of his voting or any 
ballot he may vote. 

Section 309 provides that the polls shall be opened 
at 8:00 A. M. and kept open until sundown, with an 
adjournment between 12 and 1:00 o’clock for one-half 
hour. During all the time that the election is held and 
also during the recess taken by the inspectors for 
lunch, the ballot box is required to be kept in the 
possession and in view of two, of the inspectors, who 
shall net have the key thereof. 

Section 399 also specifically provides that all dur- 
ing the election and during the canvass of the vote, the 
ballct box shall not be concealed from the public. The 
latter provision of the law is important, and it should 
be borne in mind that when a building is designated as 
a polling place, this building must be so arranged that 
the public can approach near enough to the ballot box 
to at all times see the ballot box while the election is 
being held, and while the votes are being counted. 

Section 327 provides that no person shall be per- 
mitted within fifteen feet of the polling place. This 
means that no person shall be permitted nearer than 
fifteen feet to the ballot box, nor any election booth 
where voters are casting their votes. 

The statute makes no provision for the distance at 
which the ballot box must be placed from the door of - 
the building in which the election is being held. 

Your third question reads as follows: 

“Must the voter be required to approach the bal- 
lot box and when depositing his ballot therein, to do 
so in such way that the public will be able to see that 
he is not placing more than one ballot in the box?” 

Answer to question 3: 

The ballot box should be so placed that an elector 
deposting his ballot therein would be in full view of the 
public. 

Your fourth question reads as ‘follows: 

“Ts it legal for the inspector and clerk or clerks 
to close the polling precinct at any time for any pur- 
pose whatsoever until after the voting and the counting 
of the ballots?” 

Answer to question 4: 

The polling place during all the time that the 
election is held and also during the recess taken by the 
inspectors for lunch, should be kept open. 
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Your fifth question reads as follows: 

“Is it legal to hold an election in such building 
or buildings where the window panes are covered with 
paint or other substances which prevents the public 
from seeing through the glass without difficulty ?” 

Answer to question 5: 

No building should be designated as a polling place 
unless it can be so arranged that the public can ap- 
proach near enough to the ballot box to at all times see 
the same while the election is being held, and while 
the votes are being counted. 

Your sixth question reads as follows: 

“Is it legal for any one, that is, a citizen or a 
sheriff or deputy sheriff to interfere with any person 
or persons who offer to challenge a person offering 
to vote?” 

Answer to question 6: 

No one, not even an officer, should interfere with 
a citizen who challenges the right of a person to vote. 

Your seventh question reads as follows: 

“When a voter is challenged can he be lawfully al- 
lowed to vote until he has filed the affidavit required 
of him by law?” 

Answer to question 7: 

When an elector is challenged to vote, the in- 
spectors should not permit him to vote until he has 
made an affidavit as required by Section 404, Compiled 
General Laws. 

Your eighth question reads as follows: 

“Is it legal for anyone to physically take an in- 
spector from the polling precinct and thereby prevent 
him from performing his duties as such inspector and 
to place some other person in his place and stead as an 
inspector, when the inspector removed had been legally 
and lawfully appointed or elected to act as such?” 

Answer to question 8: 

It would be a viclation of the law for any person 
to in any manner interfere with or attempt to remove 
from the polling place or precinct an inspector who has 
been duly appointed by the board of county commis- 
sioners. 

Your ninth question reads as follows: 

“Ts it legal for a voter to receive more than one 
ballot, unless it is shown to the inspectors to have been 
defaced so that it could not be used?” 

Answer to question 9: 

Section 334, Compiled General Laws, provides that 
no elector shall be permitted to spoil more than three 
ballots, and before an elector is provided with more 
than one ballot he must return the spoiled ballot or 
ballots to the inspectors, who are required to make 
a record of such ballots. 

Your question No. 10 reads as follows: 

“Ts it legal for a voter to vote more than one bal- 
lot?” 

Answer to question 10: 


Of course, it is not legal for an elector to cast more 
than one ballot. 

Your question No. 11 reads as follows: 

“Is it legal for an inspector or clerk to allow a 
voter to vote more than one ballot?” 

Answer to question 11: 

Of course, it is not legal for an inspector or clerk 
to allow an elector to cast more than one ballot. 

Your question No. 12 reads as follows: 

“Is it legal for an inspector or clerk to place bal- 
lots into the ballot box?” 

Answer to question 12: 

The statute requires an elector to place his own 
ballot in the ballot box. Of course, where a blind per- 
son is voting, it would be permissible for the inspec- 
tors or the clerk and one inspector to assist such blind 
person in placing his ballot in the box. 

Your question No. 13 reads as follows: 

“Ts it legal for the inspector or clerk to at any time 
place the ballot box under the table from the view of 
the public?” 

Answer to question 13: 

Of course, it would be a violation of the law for 
the election inspectors or clerk to at any time place the 
ballot box under a table or in any other place where it 
would be concealed from the public view. 

Your question No. 14 reads as follows: 

“Have the inspectors any legal right to have in 
their possession, custody or control what is commonly 
known as a duplicate ballot box?” 

Answer to question No. 14: 

The statute provides that the inspectors shall be 
furnished one ballot box by the board of county com- 
missioners. Therefore, it is my opinion that it would 
be illegal for the inspectors to have more than one 
ballot box. 

Your question No. 15 reads as follows: 

“When the voting has closed according to the hour 
fixed by law, has the public the right to go into the 
polling precinct and watch the counting, tallying, and 
reading of each and every ballot drawn from the ballot 
box ?” 

Answer to qpestion 15: 

The election inspectors have no authority to deny 


any person the right to go into the polling place and . 


watch the counting, tallying, and reading of each and 
every ballot drawn from the ballot box. And it would 
be a violation of law for the inspectors to deny this 
right to the people. 

Your question No. 16 reads as follows: 

“Is it permissible under the primary law for an 
inspector or clerk to mark any ballot for any elector 
except one who is blind, who specifically requests such 
marking?” 

Answer to question 16: 

Two inspectors may render such assistance as is 
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absolutely necessary to a person who is blind or phys- 
ically disabled to the extent that he must have assist- 
ance in marking his or her ballot. One inspector or 
clerk cannot act alone in this capacity. 

Your question No. 17 reads as follows: 

“Is it permissible for any ballot to be marked by 
an elector at any place other than the election provided 
for such purpose?” 

Answer to question 17: 

The statute requires that where an elector must 
have assistance, two inspectors shall go with the elector 
to a voting booth and there mark the ballot. No elector 
should be permitted to mark a ballot in any place other 
than in one cf the booths provided for that purpose. 

Your question No. 18 reads as follows: 

“Ts it permissible to vote an open ballot or 
allow a ballot to be seen before depositing same in 
the box?” 

Answer to question 18: 

It would be a violation of the statute for an elector 
to permit anyone to see his ballot after it has been 
marked. 

Your question No. 19 reads as follows: 

“Must the inspectors open the ballot box in 
full view of the public and show the same to be 
empty before allowing the balloting to begin?” 
Answer to question 19: 

The inspectors should open the ballot box in full 
view of the public and ascertain that the same is empty 
before allowing ballots to be placed therein by electors 
or any other person. 

Yours very truly, 
CARY D. LANDIS, 


RC/ed Attorney General. 


June 8, 1932. 
Broward County Bond & 
Tax Adjustment Bureau, Inc., 
611 Sweet Building, 
Fort Lauderdale, Florida. 
ATTENTION: Hon. Ralph Horton. 
My Dear Mr. Horton: 


This refers to your favor of the 6th instant, and © 


while it may be true that it is somewhat of a hard- 
ship to require you to qualify under two laws, yet it is 
my opinion that you will have to do so. 

The Florida Securities Commission Act exempts 
securities issued by any state or political subdivision 
or agency thereof in Section 4 of the Act, but when it 
comes to the question of the qualification of dealers 
and salesmen, you will find in Section 11 of the Act 
that the securities exempted in Section 4 of the Act 
are specifically included in the requirement with ref- 
erence to dealers and salesmen. (I am assuming, of 
course, that you are dealing in county, municipal and 
district bonds largely). 
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Whether or not it is absolutely fair and equitable 
for the law to require you to pay what may appear to 
you to be in the nature of a double tax is a matter 
that could well be presented to the Legislature, but so 
long as the law requires it, I see nothing fcr you to 
co except to qualify and comply with both laws. 

Yours very truly, 
CARY D. LANDIS, 


CDL-ed Attorney General. 


June 10th, 1932. 
Hon. W. L. Tilden, Attorney, 


Board of County Commissioners, 
Orlando, Florida. 
IN RE: AMOUNTS WHICH CANDIDATES 
MAY EXPEND IN SECOND PRI- 
MARY. 
Dear Mr. Tilden: 

This refers to your favor of the 6th instant, in 
which you make inquiry as to the limitation of ex- 
penditures made by any candidate where there are 
two Primaries and the candidates have to run in each. 

It is my opinion that when the Legislature 
amended the Primary law, including especially Section 
421 as it was amended in Chapter 13761, that it was 
intended that the limitation of expenses upon the va- 
rious candidates as set forth in Section 8183 of the 
Compiled General Laws was the limitation that was 
to cover all expenditures covering a nomination 
whether that nomination be the result of one Primary 
or the result of a second Primary. In other words, 
that the total limitation of expenditure is to cover the 
procuring of a nomination whether it is procured in one 
Primary or by having to run in the second Primary. 
It is clearly my cpinion that the amount of the limita- 
tion as set forth in Section 8183 of the Compiled Gen- 
eral Laws should not be exceeded by any candidate in 
procuring a nomination. 

Section 421 as amended requires the last state- 
ment, as you will note, to be filed within ten days after 
the second Primary Election. Thus, it seems to me, 
the purpose is clearly indicated that the candidate must 
set fcrth the total expense which he has had, whether 
it is incurred in one or two Primaries. 

Very respectfully yours, 
CARY D. LANDIS, 


CDL-G _ Attorney General. 


June 10, 1932. 
Hon. Ernest Amos, 


Comptroller, 
Tallahassee, Florida. 
Dear Mr. Amos: 

I am in receipt of your letter of the 31st ultimo, 
enclosing communication from Judge D. J. Heffernan 
under date of May 25, 1932, together with letter from 
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Messrs. Kurtz & Reed under date of May 24, 1932, with 
reference to Osceola Loan & Savings Association. The 
point of inquiry appears to be whether or not a build- 
ing and loan asscciation may receive funds on a 
straight deposit account basis. 

In order to answer this question, it will be neces- 
sary to consider the nature and purpose of building and 
loan associations together with the nature and purpose 
of banks and banking companies. 

In volume 4 of Ruling Case Law, page 343, Build- 
ing and Loan Associations 2, we find the following: 

“Briefly stated, the purpose of such an associ- 
ation is the accumulation of funds for division 
among the members, investment of such funds 
until the appointed period of division, and the en- 
abling its members to obtain by anticipation a loan 
or advance from the association, on such terms as 
may be prescribed, of the proportion to which on 
division it is contemplated they will be entitled to 
receive.” 

By reference to Section 6151, Compiled General 
Laws of 1927, the definition of building and loan as- 
sociations is similar to the above. 

In Volume 3, Ruling Case Law 375, Banks 1, we 
find this language: 

“Strictly speaking, the term ‘bank’ implies a 
place for the deposit of money, as that is the most 
cbvious purpose of such an institution.” 

In Section 1095, Compiled General Laws of 1927, 
we find this language: 

“Every incorporated bank, or other bank, and 
every person, firm or company having a place of 
business where credits are open for the deposits 
or collection of money or currency, subject to be 
paid or remitted upon drafts, checks or orders * * * 
shall be regarded as a bank or bankers * * * .” 

In Section 6146, Compiled General Laws of 1927, 
we find this language under the title of Private Banks: 

“No person, firm or company shall be allowed 
to conduct a banking business in this State with- 
out being incorporated under the banking laws of 
this State, or being authorized to do business un- 
der the national banking laws, except as otherwise 
provided in this article.” : 
In consideration of the above, it is my opinion tha 

a building and loan association cannot receive funds on 
a straight deposit account basis. 

I am returning to you attached herewith the cor- 
respondence above mentioned. 

Yours very truly, 
CARY D. LANDIS, 


MCM /ed Attorney General. 


June 14, 1932. 
Dr. J. V. Knapp, 
State Veterinarian, 


Tallahassee, Florida. 
Dear Doctor: 

I have your inquiry with reference to the resigna- 
tion of a member cf the State Live Stock Sanitary 
Board who has been nominated as a State Senator. 

Section 15 of Article 16 of the Constitution of the 
State of Florida provides that no person shall hold or 
perform the functions of more than one office under 
the government of this State at the same time. 

In the case of McSween vs. State Live Stock Sani- 
tary Board, 97 Fla. 749, 122 So. 239, it appears that 
the Supreme Court considers the State Veterinarian as 
an officer, and by inference it seems that members of 
the State Live Stock Sanitary Board are also officers. 

In the case of Ex Parte Smith, 96 Fla. 512, 118 So. 
306, the Supreme Court holds that a nominee of a 
political party is not an officer. 

In the Advisory Opinion of the Supreme Ccurt, 
65 Fla. 434, 62 So. 363, the Supreme Court holds that 
in order to qualify as an incumbent of an office, the 
oath prescribed by the Constitution must be duly 
taken. The constitutional provision on this subject is 
found in Section 2 of Article 16, which provides that 
each and every officer of the State including members 
of the Legislature, shall before entering upon the dis- 
charge of official duties take an oath. 

In consideration of the above, I beg to say that 
in my opinion it will not Be necessary for a member 
of the State Live Stcck Sanitary Board, who has been 
nominated as a State Senator, to resign before his elec- 
tion in the general election of November. But he 
should resign before taking the oath of office provided 
for in Section 2 of Article 16 of the State Constitution. 

Yours very truly, 
CARY D. LANDIS, 


MCM /ed Attorney General. 


June 14, 1932. 
Hon. Louis F. Maire, 
Attorney at Law, 
Box 1294, 
Fort Lauderdale, Florida. 
Dear Mr. Maire: 

Replying to your favor of the 11th instant, per- 
mit me to say where neither a Democratic or Repub- 
lican candidate qualifies in the primary for a particu- 
lar office, both parties have forfeited their right to 
provide a candidate in the only manner in which either 
party may provide a candidate under the laws of 
Florida. 

In a case of this kind, a political party which is 
not required to nominate its candidates in a primary 
election, may nominate a candidate for the office by 
and through its executive committee. Or a person 
may be elected to the office by a sufficient number of 
electors writing the name of a candidate on the general 
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election ballot. Or the office might be filled by an ap- 
pointment from the Governor. 

With reference to your second question, permit 
me to say inasmuch as the Republican party failed to 
nominate a candidate in the primary for your Con- 
gressional district, the Republican party cannot now 
nominate a candidate by its executive committee. 

Yours very truly, 
CARY D. LANDIS, 


RC/ed Attorney General. 


June 14, 1932. 
Mr. Edwin Morgan, 


1209-12 First National Bank Building, 
Atlanta, Georgia. 
Dear Sir: 

Answering your letter of the 9th instant, I beg to 
say that Section 19 of Chapter 10177, Laws of Florida, 
Acts of 1925, the Small Loan Law, specifically pro- 
vides in Section 19 that the said Act shall not apply 
to Morris Plan Company or companies doing a similar 
business. This provision of law, however, does not 
serve to give authority for charging more than the 
ordinary legal rate of interest, and no company may 
charge the rates of interest prescribed in the above 
mentioned statute without securing a license under 
such statute. 

Yours very truly, 
CARY D. LANDIS, 


Attorney General. 


June 15, 1932. 
Mr. O. A. Price, 


Bonifay, Florida. 
Dear Mr. Price: 

Replying to yours of June 13, permit me to say 
there is no authority or law for a person to vote in any 
place on Election Day, except at a legally designated 
polling place. 

The inspectors of election cannot legally take bal- 
lots to a sick person or to any other person and permit 
them to vote. All electors must come to the regular 
polling place and cast their ballot. 

Very truly yours, 
CARY D. LANDIS, 


RC:W Attorney General. 


June 15, 1932. 
Honorable W. C. Minger, 


County Prosecuting Attorney, 
Macclenny, Florida. 
Dear Mr. Minger: 

Replying to your favor of June 11, in which you 
state that in your county there is a justice of the peace 
district having two voting precincts in it; that there 
were two candidates for constable in such district; that 


the county commissioners cid not place the name of 
either candidate on the ballot used in one of the pre- 
cincts; and that the defeated candidate requests that 
the county commissioners place the name of both 
candidates on the ballot for the second primary elec- 
tion, and in which you request my advice in the prem- 
ises, permit me to say: 

It was the duty of the county commissioners to 
furnish ballots containing the names of both candi- 
dates in both precincts. They failed to do so. It seems 
to me, under your statement of facts, that the candi- 
date receiving the highest number of votes could not 
claim to be the nominee, because the people of a pre- 
cinct in the justice of the peace district have, because 
cf the omission by the county commissioners, been de- 
nied the right to vote for a constable; therefore, it 
seems to me, that the only fair thing to do would be 
for the county commissioners to have the names of 
both candidates printed on the ballot in the second 
primary for the two precincts. 

Yours very truly, 
CARY D. LANDIS, 


RC:W Attorney General. 


June 21, 1932. 
Hon. Casey Thigpen, 
Justice of the Peace, 
St. Petersburg, Florida. 

Replying to yours of the 17th instant, permit me 
to say the law imposes such duties upon the Attorney 
General that it is impossible for him to advise all of 
the county officers, including justices of the peace, re- 
garding their duties and powers under the law. How- 
ever, I will in your case make an exception, and en- 
deavor to advise you on the questions propounded in 
your letter. 

Section 7640, Compiled General Laws, does not 
contemplate the issuance of a search warrant upon 
complaint of anyone other than the officers named in 
said section. However, a justice of the peace may 
issue a search warrant under the provisions of Sec- 
tions 8596, 8508 and 8518 of the Compiled General 


‘Laws. 


With reference to our second question, the Su- 
preme Court did hold the compulsory school attend- 
ance statute of 1923 to be invalid, and I know of no 
prosecutions being attempted at this time under the 
provisions of said statute. 

Replying to your third question, permit me to say 
the statute of limitations applicable to criminal prose- 
cutions does not appear to apply to proceedings in bas- 
tard cases. Bastardy proceedings are quasi-criminal, 
insofar as the complaint before the committing magis- 
trate is concerned, but when the case goes before the 
Circuit Court it is a civil proceeding. See Section 5876, 
Compiled General Laws. Also Thomas vs. State, 20 
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So. 529, State vs. Roe, 99 Fla. 972, 128 So. 7. 
With reference to your fourth question, it is not 
the policy of this office to answer hypothetical ques- 


tions. However, I will say it is my opinion that where — 


a person is charged with compounding a felony by 
agreeing for a consideration to prevent prosecution, 
and that the person charged with the commission of 
the felony is subsequently tried and acquitted, no 
prosecution of the person charged with compounding 
the felony could be successfully maintained. 

Replying to your fifth question, permit me to say 
the statutes do not define an offense known as com- 
pounding a misdemeanor. However, Section 7540, 
Compiled General Laws, provides as follows: 

“Whoever having knowledge of the commis- 

sion of an offense punishable by death cr by im- 

prisonment in the State Prison, takes money or a 

gratuity or award or an engagement therefor upon 

an agreement or understanding expressed or im- 

plied, to compound or conceal such offense, or not 

to prosecute therefor, or not to give evidence 
therefor, shall when such offense of which he has 
knowledge is punishable with death or imprison- 
ment in the State Prison for life, be punished by 
imprisonment in the State Prison not exceeding 
five years, or in the County Jail not exceeding 
one year; and where the offense of which he so 
had knowledge was punishable in any other man- 
ner, he shall be punished by imprisonment in the 

County Jail not exceeding one year or by fine not 

exceeding $500.” 

In view of the language of the Section above 
quoted reading as follows, to-wit: ‘and where the of- 
fense of which he so had knowledge was punishable 
in any other manner, he shall be punished by imprison- 
ment in the County Jail not exceeding one year, or by 
fine not exceeding $500 ...”, it appears that a person 
might be guilty of compounding a misdemeanor. 

Yours very truly, 
CARY D. LANDIS, 


RC/ed Attorney General. 


June 22, 1932. 
Hon. G. Wayne Gray, 
Attorney at Law, 
15 North Orange Avenue, 
Orlando, Florida. 
Dear Mr. Gray: 

I have heretofore consistently held and now hold 
that under the election law as amended in 1931, the 
Democratic and Republican parties, both being political 
parties under the laws of Florida, which are required 
to nominate their candidates in a primary election, 
must nominate them in that manner and not other- 
wise, except where the nominee of the primary dies or 
becomes disqualified between the primary and the gen- 


eral election. Then, under the Acts of 1929, the execu- 
tive committee may nominate a candidate. 

Where a party required to nominate its candidates 
in a primary fails to do so, the party has waived its 
right to a nominee, and the executive committee has 
no authority to nominate a candidate, and the office 
would have to be filled by the election of a candidate 
cf a political party not required by the laws of Florida 
to nominate its candidates in a primary, or by the 
people writing in the name of a candidate on the gen- 
eral election ballot, or by executive appointment. 

Yours very truly, 
CARY D. LANDIS, 


RC/ed Attorney General. 


June 23, 1932. 
Bugbee Distributing Company, 
Hastings, Florida. 

This refers to yours of June 18 in re Documentary 
Stamp Tax Act. 

It is my opinion that Chapter 15787, requires all 
promissory notes made, executed, delivered, sold, trans- 
ferred or assigned in the State of Florida to have at- 
tached thereto documentary stamps in the sum of ten 
cents on each one hundred dollars, or a fraction thereof. 

It makes no difference that the notes are offered 
for discount or collateral. If the note is made in the 
State of Florida, it must bear the proper amount of 
documentary stamps. 

Very truly yours, 
CARY D. LANDIS, 


CDL:W Attorney General. 


June 25, 1932. 
Honorable J. A. Johnson, 
Sheriff, Polk County, 
Bartow, Florida. 

Replying to your telegram of this date, permit me 
to say the sheriff and/or his deputies should not ap- 
proach nearer than fifteen feet of the polling place on 
election day while ballots are being cast unless called 
by the inspectors to preserve order or to make an ar- 
rest for a violation of the law. Of course, where one 
or more than one person may engage in a fight or 
brawl such as would disturb the orderly conduct of an 
election, the sheriff or his deputy should arrest the of- 
fending person or persons. 

Only the inspectors of election are permitted to 
act under the provisions of Section 332 and 333, Com- 
piled General Laws, 1927. 

The general powers of the sheriff and/or his 
deputies at the polling place on election day are to 
preserve peace and order. 

Respectfully yours, 
CARY D. LANDIS, 


RC:W Attorney General. 
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June 16, 1932. 
Mr. John C. Cooper Jr., 
Atlantic National Bank Bldg., 
Jacksonville, Florida. 
Dear Sir: 
There is attached hereto copy of Sections 722, 723, 
and 724 of the Revenue Act of 1932 relative to docu- 
mentary stamp tax required on the issues and trans- 
fers of stock, transfer of bonds and stamp tax on con- 
veyances. 
It is believed that these sections of the law will in- 
terest every attorney in this State and in order that 
they may be given as much publicity as possible, it will 
be appreciated if you will advise the members of the 
State Bar Association through your monthly publica- 
tions of the requirements of the Act. 
Thanking you for your co-operation. 
Respectfully, 
P. H. MILLER, 
Collector. 
REVENUE ACT OF 1932 

SEC. 722. STAMP TAX ON ISSUES OF STOCK, 
ETC. effective June 21, 1932. 

(a) Subdivision 2 of Schedule A of Title VIII of 
the Revenue Act of 1926 is amended to read as follows: 

“2. Capital stock (and similar interests), issue: 
On each original issue, whether on organization or reor- 
ganization, of shares or certificates of stock, or of prof- 
its, or of interest in property or accumulations, by any 
corporation, or by any investment trust or similar or- 
ganization (or by any person on behalf of such invest- 
ment trust or similar organization) holding or dealing 
in any of the instruments mentioned or described in this 
subdivision or subdivision 1 (whether or not such in- 
vestment trust or similar organization constitutes a 
corporation within the meaning of this Act), on each 
$100 of par or face value or fraction thereof of the 
certificates issued by such corporation cr by such in- 
vestment trust or similar organization (or of the shares 
where no certificates were issued), 10 cents: PROVID- 
ED, That where such shares or certificates are issued 
without par or face value, the tax shall be 10 cents per 
share (corporate share, or investment trust or other 
organization share, as the case may be), unless the 
actual value is in excess of $100 per share, in which case 
the tax shall be 19 cents on each $100 of actual value 
or fraction thereof of such certificates (or of the shares 
where no certificates were issued), or unless the actual 
value is less than $100 per share, in which case the tax 
shall be 2 cents on each $20 of actual value, or fraction 
thereof, of such certificates (cr of the shares where no 
certificates were issued). 
“The stamps representing the tax imposed by this 
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DOCUMENTARY STAMP TAX REQUIRED UNDER REVENUE ACT OF 1932 


subdivision shall be attached to the stock bonds or cor- 
responding records of the organization and not to the 
certificates issued.” 

(b) Subsecticn (a) shall take effect on the fif- 
teenth day after the date of the enactment of this 
Act. 

(c) Effective July 1, 1934, such subdivision 2, as 
amended by subsection (a) of this section, is amend- 
ed by striking out “10 cents” wherever appearing in 
such subdivision and inserting in lieu thereof ‘5 cents”, 
and by striking out “2 cents” and inserting in lieu 
thereof “1 cent’. 


REVENUE ACT OF 1932 
SEC. 723. STAMP TAX ON TRANSFER OF STOCKS, 

ETC., effective June 21, 1932. 

(a) Subdivision 3 of Schedule A of Title VIII of 
the Revenue Act of 1926 is amended to read as fol- 
lows: 

“3. Capital stock (and similar interests), sales or 
transfers: On all sales, or agreements to sell, or mem- 
oranda of sales or deliveries of, or transfers of legal 
title to any of the shares or certificates mentioned 
or described in subdivision 2, or to rights to sub- 
scribe for or to receive such shares or certificates, 
whether made upon or shown by the books of the 
corporation or other organization, or by any assign- 
ment in blank, or by any delivery, or by any paper 
or agreement or memorandum or other evidence of 
transfer or sale (whether entitling the holder in any 
manner to the benefit of such share, certificate, in- 
terest, or rights, cr not), on each $100 or par or face 
value or fraction thereof of the certificates of such 
corporation or other organization (or of the shares 
where no certificates were issued), 4 cents, and where 
such shares or certificates are without par or face 
value, the tax shall be 4 cents on the transfer or sale 
or agreement to sell on each share (corporate share, 
or investment trust or other organization share, as 
the case may be): PROVIDED, That in case the sell- 


ing price, if any, is $20 or more per share the above 


rate shall be 5 cents instead of 4 cents: PROVIDED 
FURTHER, That it is not intended by this title to 
impose a tax upon an agreement evidencing a deposit 
of certificates as collateral security for money loaned 
thereon, which certificates are not actually sold, nor 
upon the delivery or transfer for such purpose of cer- 
tificates so deposited nor upon the return of stock 
loaned: PROVIDED FURTHER, That the tax shall 
not be imposed upon deliveries or transfers to a broker 
for sale, not upon deliveries or transfers by a broker 
to a customer for whom and upon whose order he has 
purchased same, but such deliveries or transfers shall 
be accompanied by a certificate setting forth the 
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facts: PROVIDED FURTHER, That the tax shall not 
be imposed upon deliveries or transfers from a fiduci- 
ary to a nominee of such fiduciary, or from one nom- 
inee of such fiduciary to another, if such shares or cer- 
tificates continue to be held my such nominee for the 
same purpose for which they would be held if retained 
by such fiduciary, or from the nominee to such fidu- 
ciary, but such deliveries or transfers shall be accom- 
panied by a certificate setting forth the facts: PRO- 
VIDED FURTHER, That in case of sale where the evi- 
dence of transfer is shown only by the books of the 
corporation or other organization the stamp shall be 
placed upon such books; and where the change of own- 
ership is by transfer of the certificate the stamp shall 
be placed upon the certificate; and in cases of an agree- 
ment to sell or where the transfer is by delivery of the 
certificate assigned in blank there shall be made and 
delivered by the seller to the buyer a bill or memor- 
andum of such sale, to which the stamp shall be af- 
fixed; and every bill or memorandum of sale or agree- 
ment to sell before mentioned shall show the date 
thereof, the name of the seller, the amount of the sale, 
and the matter or thing to which it refers. Any person 
liable to pay the tax as herein provided, or anyone who 
acts in the matter as agent or broker for such per- 
son, who makes any such sale, or who in pursuance of 
any such sale delivers any certificate or evidence of 
the sale of any stock, share, interest or right, or bill 
or memorandum thereof, as herein required, without 
having the proper stamps affixed thereto, with intent 
to evade the foregoing provisions, shall be deemed 
guilty of misdemeanor, and upon conviction thereof 
shall pay a fine of not exceeding $1,000, or be impris- 
oned not more than six months or both.” 

(b) Subsection (a) shall take effect on the fif- 
teenth day after the date of the enactment of this 
Act. 

(c) Effective July 1, 1934, such subdivision 3, as 
amended by subsection (a) of this section, is amend- 
ed by striking out “4 cents” wherever appearing in 
such subdivision and inserting in lieu thereof “2 cents”, 
and by striking out the following: “in case the selling 
price, if any, is.$20 or more per share the above rate 
shall be 5 cents instead of 4 cents: PROVIDED FUR- 
THER, That.” 

REVENUE ACT OF 1932 
SEC. 725. STAMP TAX ON CONVEYANCES, effec- 

tive June 21, 1932. 

Schedule A of Title VIII of the Revenue Act of 
1926 is amended by adding at the end thereof a new 
subdivision to read as follows: 

“8. Conveyances: Deed, instrument, or writing, 
delivered on or after the 15th day after the date of 
the enactment of the Revenue Act of 1932 and before 
July 1, 1934 (unless deposited in escrow before April 
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1, 1932), whereby any lands, tenements, or other realty 
sold shall be granted, assigned, transferred, or other- 
wise conveyed to, or vested in, the purchaser or pur- 
chasers, or any other person or persons, by his, her, 
or their direction, when the consideration or value of 
the interest or property conveyed, exclusive of the 
value of any lien or encumbrance remaining thereon at 
the time of sale, exceeds $100 and does not exceed 
$500, 50 cents; and for each additional $5C9 or frac- 
tional part thereof, 50 cents. This subdivision shall not 


apply to any instrument or writing given to secure a 
debt.” 


REVENUE ACT OF 1932. 


SEC. 724. STAMP TAX ON TRANSFER OF BONDS, 
ETC., effective June 21, 1932. 


(a) Schedule A of Title VIII of the Revenue Act 
of 1926 is amended by adding at the end thereof a new 
subdivision to read as follows: 


“9. Bonds, etc., sales or transfers: On all sales, or 
agreements to sell, or memoranda of sales or deliv- 
eries of, or transfers of legal title to any of the instru- 
ments mentioned or described in subdivision 1 and of a 
kind the issue of which is taxable thereunder, whether 
made by any assignment in blank or by any delivery, 
or by any paper or agreement or memorandum or other 
evidence of transfer or sale (whether entitling the hold- 
er in any manner to the benefit of such instrument or 
not), on each $100 of face value or fraction thereof, 4 
cents: PROVIDED, That it is not intended to impose 
a tax upon an agreement evidencing a deposit of in- 
struments as collateral security for money loaned there- 
on, which instruments are not actually sold, nor upon 
the delivery or transfer for such purpose of instru- 
ments so deposited: PROVIDED FURTHER, That the 
tax shall not be imposed on deliveries or transfers of 
bonds in connection with a reorganization (as defined 
in section 112 of the Revenue Act of 1932) if any of 
the gain or loss from the exchange or distribution in- 
volved in the delivery or transfer is not recognized 
under the income tax law applicable to the year in 
which the delivery or transfer is made: PROVIDED 
FURTHER, That the tax shall not be imposed upon 
deliveries or transfers to a broker for sale, nor upon 
whose order he has purchased same, but such deliv- 
eries or transfers shall be accompanied by a certificate 
setting forth the facts: PROVIDED FURTHER, That 
the tax shall not be imposed upon deliveries or trans- 
fers from a fiduciary to a nominee of such fiduciary, 
or from one nominee of such fiduciary to another, if 
such instruments continue to be held by such nominee 
for the same purpose for which they would be held if 
retained by such fiduciary, or from the nominee to such 
fiduciary, but such deliveries or transfers shall be ac- 
companied by a certificate setting forth the facts: PRO- 
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VIDED FURTHER, That where the change of owner- 
ship is by transfer of the instrument the stamp shall 
be placed upon the instrument; and in cases of an 
agreement to sell or where the transfer is by delivery 
of the instrument assigned in blank there shall be 
made and delivered by the seller to the buyer a bill or 
memorandum of such sale, to which the stamp shall be 
affixed ; and every bill or memorandum of sale or agree- 
ment to sell before mentioned shall show the date there- 
of, the name of the seller, the amount of the sale and 
the matter or thing to which it refers. Any person 
liable to pay the tax as herein provided, or anyone 
who acts in the matter as agent or broker for such 


person, who makes any such sale, or who in pursuance 
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of any such sale delivers any certificate or evidence 
of the sale of any such instrument, or bill or mem- 
arondum thereof, as herein required, without having 
the proper stamps affixed thereto, with intent to evade 
the foregoing provisions, shall be deemed guilty of a 
misdemeanor, and upon conviction thereof shall pay 
a fine of not exceeding $1,000, or be imprisoned not 
more than six months or both.” 

(b) Subsection (a) shall take effect on the fif- 
teenth day after the date of the enactment of this Act. 

(c) Subdivision 9 of Schedule A of Title VIII of 
the Revenue Act of 1926, added to such schedule by 


subsection (a) of this section, is repealed effective 
July 1, 1934. 
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